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K.F. 

v. 

Cleburne County Department of Human Resources, V.F., and 
C.L. 

Appeals from Cleburne Juvenile Court 
(JU-08-107.03, JU-08-108.03, and JU-08-109.03) 

BRYAN, Judge. 

K.F. ("the mother") appeals from a d i s p o s i t i o n a l judgment 

i n t h r e e s e p a r a t e dependency a c t i o n s t h a t t r a n s f e r r e d c u s t o d y 

of her t h r e e c h i l d r e n , N.T., A.F., and M.T. ( r e f e r r e d t o 
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c o l l e c t i v e l y h e r e i n a f t e r as "the c h i l d r e n " ) from the C l e b u r n e 

County Department of Human Resources ("DHR") t o V.F. and C.L. 

P r o c e d u r a l H i s t o r y 

On September 29, 2009, DHR f i l e d a p e t i t i o n i n case no. 

JU-08-107.03, s e e k i n g t o t r a n s f e r c u s t o d y of A.F., a c h i l d 

b o rn t o the mother and V.F., the f a t h e r , i n January 2001, from 

DHR t o C.L., who i s V.F.'s daughter and the h a l f s i s t e r of 

A.F. The p e t i t i o n a l l e g e d t h a t DHR had had cust o d y of A.F. 

s i n c e F e b r u a r y 2009, t h a t A.F. had been l i v i n g w i t h C.L. s i n c e 

August 2009, t h a t C.L. was a b l e and w i l l i n g t o care f o r A.F., 

and t h a t DHR thought t h a t placement of A.F. w i t h C.L. was i n 

A.F.'s b e s t i n t e r e s t . On the same day, i n case no. JU-08-

108.03, DHR f i l e d a p e t i t i o n t o t r a n s f e r c u s t o d y of M.T., a 

c h i l d of the mother and V.F. born i n A p r i l 2002, from DHR t o 

C.L. The p e t i t i o n a l l e g e d t h a t DHR had had cust o d y of M.T. 

s i n c e F e b r u a r y 2009, t h a t M.T. had been l i v i n g w i t h C.L. s i n c e 

August 2009, t h a t C.L. was a b l e and w i l l i n g t o care f o r M.T., 

and t h a t DHR thought t h a t placement of M.T. w i t h C.L. was i n 

M.T.'s b e s t i n t e r e s t . 

On January 29, 2010, i n case no. JU-08-109.03, V.F. f i l e d 

a p e t i t i o n s e e k i n g c u s t o d y of N.T., a c h i l d of the mother t h a t 
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was b o r n i n August 1994. I n h i s p e t i t i o n , V.F. a l l e g e d t h a t 

N.T. was h i s s t e p s o n , t h a t N.T. had been i n the cus t o d y of DHR 

s i n c e F e b r u a r y 2009, and t h a t DHR had p l a c e d N.T. i n h i s 

cust o d y i n August 2009. V.F. s u b s e q u e n t l y f i l e d a motion t o 

i n t e r v e n e i n the dependency a c t i o n f i l e d by DHR r e g a r d i n g N.T. 

The t r i a l c o u r t conducted an ore tenus h e a r i n g on the 

pending cu s t o d y p e t i t i o n s on October 28, 2010. On December 9, 

2010, the j u v e n i l e c o u r t e n t e r e d a judgment on DHR's and 

V.F.'s p e t i t i o n s t o t r a n s f e r c u s t o d y . 1 The j u v e n i l e c o u r t 

awarded cus t o d y of N.T. t o V.F., and i t awarded cus t o d y of 

A.F. and M.T. t o C.L. The mother was awarded s t a n d a r d 

v i s i t a t i o n w i t h the c h i l d r e n , as s e t f o r t h i n an e x h i b i t 

a t t a c h e d t o the judgment. However, the judgment f u r t h e r 

s t a t e d t h a t the mother's v i s i t a t i o n w i t h the c h i l d r e n " s h a l l 

not be o v e r n i g h t u n t i l the mother p r o v i d e s documentation t o 

the c u r r e n t c u s t o d i a n s of her c o m p l e t i o n of an i n t e n s i v e 

o u t p a t i e n t or i n p a t i e n t t r e a t m e n t program which addresses her 

1The judgment i n d i c a t e s t h a t the j u v e n i l e c o u r t was a l s o 
r u l i n g on the mother's p e t i t i o n f o r cus t o d y of A.F., M.T., and 
N.T. The r e c o r d on a p p e a l does not c o n t a i n a p e t i t i o n f i l e d 
by the mother r e q u e s t i n g c u s t o d y of the c h i l d r e n , but i t i s 
c l e a r from the r e c o r d on appea l t h a t the mother was s e e k i n g 
c u s t o d y of the c h i l d r e n d u r i n g the October 2010 ore tenus 
h e a r i n g . 
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a l c o h o l use." 

The mother s u b s e q u e n t l y f i l e d a p e t i t i o n t o a l t e r , amend, 

or v a c a t e the judgment p u r s u a n t t o Rule 59, A l a . R. C i v . P. 

The mother's postjudgment motion was d e n i e d by o p e r a t i o n of 

law, see Rule 1 ( B ) , A l a . R. Juv. P., and the mother f i l e d a 

t i m e l y n o t i c e of a p p e a l i n each a c t i o n . T h i s c o u r t has 

c o n s o l i d a t e d the mother's a p p e a l s . 

I s s u e s 

On a p p e a l , the mother argues t h a t the j u v e n i l e c o u r t 

e r r e d by t r a n s f e r r i n g c u s t o d y of N.T. t o V.F. and by 

t r a n s f e r r i n g c u s t o d y of A.F. and M.T. t o C.L. She a l s o argues 

t h a t the j u v e n i l e c o u r t ' s award of v i s i t a t i o n i s erroneous 

because i t i s vague and ambiguous. 

F a c t s 

The r e c o r d i n d i c a t e d t h a t the j u v e n i l e c o u r t had 

a d j u d i c a t e d the c h i l d r e n t o be dependent soon a f t e r they were 

removed from the mother's c u s t o d y , f o r the second t i m e , i n 

F e b r u a r y 2009. At the time of t r i a l , N.T. was 16 years o l d , 

A.F. was almost 10 years o l d , and M.T. was 8 years o l d . The 

r e c o r d i n d i c a t e d t h a t the mother and V.F., who i s the f a t h e r 

of A.F. and M.T., were m a r r i e d b e f o r e A.F. was born and t h a t 
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they s e p a r a t e d i n 2005. At the time of t r i a l , the mother and 

V.F. were s t i l l l e g a l l y m a r r i e d . 

C a r r i e P o l l a r d , a caseworker w i t h DHR, t e s t i f i e d t h a t the 

c h i l d r e n were f i r s t removed from the mother's home i n October 

2008 and t h a t , a f t e r some time, t h e y were r e t u r n e d t o the 

mother's custody. However, the c h i l d r e n were removed from the 

mother's home a g a i n i n Febr u a r y 2009 a f t e r DHR r e c e i v e d a 

r e p o r t r e g a r d i n g domestic v i o l e n c e and a l c o h o l use i n the 

home; a p p a r e n t l y , the s a f e t y p l a n t h a t had been put i n p l a c e 

by DHR had not been f o l l o w e d . At t h a t t i m e , the mother's 

p r i m a r y b a r r i e r t o r e u n i f i c a t i o n w i t h the c h i l d r e n was her 

abuse of and her a d d i c t i o n t o a l c o h o l . 

P o l l a r d s t a t e d t h a t DHR had recommended t h a t the mother 

p a r t i c i p a t e i n s e r v i c e s t o address her a l c o h o l abuse, 

i n c l u d i n g an o u t p a t i e n t substance-abuse program, ongoing 

c o u n s e l i n g , and attendance i n an A l c o h o l i c s Anonymous or 

N a r c o t i c s Anonymous su p p o r t group. A c c o r d i n g t o P o l l a r d , the 

mother had p a r t i c i p a t e d i n two d i f f e r e n t o u t p a t i e n t a l c o h o l -

t r e a t m e n t programs: Pathways i n G e o r g i a and New D i r e c t i o n s i n 

A n n i s t o n . P o l l a r d s t a t e d t h a t she had asked the mother t o 

produce documentation t o prove t h a t she had completed an 
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a l c o h o l - t r e a t m e n t program a t an I n d i v i d u a l i z e d S e r v i c e P l a n 

("ISP") meeting i n J u l y 2010, b u t , as of October 2010, the 

mother had not done so. P o l l a r d was aware t h a t the mother had 

p a r t i c i p a t e d i n a program c a l l e d C e l e b r a t e Recovery, b u t , as 

f a r as she knew, the mother had not a t t e n d e d t h a t program 

s i n c e J u l y 2009. 

C a r r i e H a l l a d a y , a l i c e n s e d p r o f e s s i o n a l c o u n s e l o r , 

s t a t e d t h a t she had c o u n s e l e d the mother from F e b r u a r y 2009 

through October 2009. A c c o r d i n g t o H a l l a d a y , a f t e r some time , 

the mother e v e n t u a l l y a d m i t t e d t h a t she had an a d d i c t i o n t o 

a l c o h o l and t h a t she had r e l a p s e d once she became i n v o l v e d 

w i t h R.T.E., a paramour w i t h whom the mother was s t i l l 

i n v o l v e d a t the time of t r i a l . D u r i n g one c o u n s e l i n g s e s s i o n , 

R.T.E. a d m i t t e d t h a t he had d r i v e n w i t h the c h i l d r e n a f t e r 

d r i n k i n g a l c o h o l and t h a t he had been p u l l e d over and charged 

w i t h t h r e e counts of r e c k l e s s endangerment. H a l l a d a y s t a t e d 

t h a t the mother d i d not have a d r i v e r ' s l i c e n s e because she 

had g o t t e n i n t o an a l c o h o l - r e l a t e d a u tomobile a c c i d e n t a f t e r 

DHR took c u s t o d y of the c h i l d r e n . H a l l a d a y s t a t e d t h a t , i n 

o r d e r f o r the c h i l d r e n t o be r e t u r n e d t o the mother, the 

mother needed t o s u c c e s s f u l l y complete o u t p a t i e n t a l c o h o l 
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t r e a t m e n t and c o u n s e l i n g a t New D i r e c t i o n s . 

H a l l a d a y s t a t e d t h a t her c o u n s e l i n g s e s s i o n s w i t h the 

mother had t a k e n p l a c e i n the mother's home i n Ranburne and 

t h a t they had a b r u p t l y ended i n October 2009 when the mother 

and R.T.E. moved. H a l l a d a y s t a t e d t h a t the mother d i d not 

a c h i e v e the g o a l s t h a t H a l l a d a y had s e t f o r her b e f o r e she 

stopped a t t e n d i n g c o u n s e l i n g . H a l l a d a y , who the p a r t i e s 

s t i p u l a t e d was an e x p e r t i n the area of a l c o h o l c o u n s e l i n g , 

s t a t e d t h a t s t a t i s t i c s showed t h a t 95% of a l c o h o l i c s w i l l 

r e l a p s e w i t h o u t c o m p l e t i o n of some type of t r e a t m e n t program. 

However, she a l s o s t a t e d t h a t someone who was i n v o l v e d i n 

church and who p a r t i c i p a t e d i n A l c o h o l i c s Anonymous or a 

s i m i l a r program had a reduced chance of r e l a p s i n g . 

The mother t e s t i f i e d t h a t she had not consumed a l c o h o l 

s i n c e the day the c h i l d r e n were t a k e n from her i n Fe b r u a r y 

2009. She s t a t e d t h a t she d i d not complete t r e a t m e n t a t New 

D i r e c t i o n s or Pathways because she c o u l d not a f f o r d t o pay f o r 

the programs and DHR had not p r o v i d e d any f i n a n c i a l 

a s s i s t a n c e . The mother t e s t i f i e d t h a t she had been employed 

f o r o n l y two or t h r e e months w h i l e she l i v e d i n G e o r g i a . The 

mother s t a t e d t h a t she had p a r t i c i p a t e d i n a program c a l l e d 
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C e l e b r a t e Recovery, a C h r i s t i a n - b a s e d r e c o v e r y program f o r any 

k i n d of a d d i c t i o n , a p p r o x i m a t e l y t h r e e times a week f o r one 

y e a r . She stopped p a r t i c i p a t i n g i n the C e l e b r a t e Recovery 

program a t the time she s t a r t e d New D i r e c t i o n s because the 

programs met on the same d a y s . She a l s o s t a t e d t h a t she d i d 

not have a d r i v e r ' s l i c e n s e because she was l e g a l l y b l i n d . 

DHR had a l s o r e q u i r e d the mother t o m a i n t a i n s t a b l e 

h o u s i n g and employment and t o keep DHR n o t i f i e d of her 

whereabouts. P o l l a r d s t a t e d t h a t she had an address f o r the 

mother i n G e o r g i a but t h a t she d i d not have the mother's 

c u r r e n t a d d r e s s . P o l l a r d a l s o s t a t e d t h a t she was not aware 

of any g o a l t h a t the mother had reached t h a t had been s e t by 

DHR.2 P o l l a r d s t a t e d t h a t the mother stopped a l l s e r v i c e s 

t hrough DHR, except v i s i t a t i o n w i t h the c h i l d r e n , i n October 

2009, a p p r o x i m a t e l y one year b e f o r e t r i a l . From A p r i l 2009 

through the time of t r i a l , the mother v i s i t e d the c h i l d r e n 

e v e r y Sunday from 8:00 a.m. t o 5:00 p.m. P o l l a r d s t a t e d t h a t 

2There i s an i n d i c a t i o n i n the r e c o r d t h a t the j u v e n i l e 
c o u r t had e n t e r e d an o r d e r , on or about August 25, 2010, t h a t 
o r d e r e d the mother t o submit t o i n p a t i e n t substance-abuse 
t r e a t m e n t or t o f u l l y p a r t i c i p a t e i n a t h e r a p e u t i c o u t p a t i e n t 
program as d i r e c t e d by DHR. P o l l a r d s t a t e d t h a t , t o her 
knowledge, the mother had not c o m p l i e d w i t h t h a t o r d e r as of 
October 2010. 
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DHR had not a l l o w e d the mother t o e x e r c i s e o v e r n i g h t 

v i s i t a t i o n w i t h the c h i l d r e n because she had not completed a 

subst a n c e - a b u s e - t r e a t m e n t program. 

R.T.E. s t a t e d t h a t he and the mother had begun a 

r e l a t i o n s h i p i n 2005 and t h a t they had moved i n t o g e t h e r i n 

mid 2006. R.T.E. t e s t i f i e d t h a t he had p a r t i c i p a t e d i n 

substance-abuse c o u n s e l i n g through Pathways and New D i r e c t i o n s 

a f t e r DHR removed the c h i l d r e n from h i s and the mother's home. 

R.T.E. a d m i t t e d t h a t he had not completed a substance-abuse-

r e h a b i l i t a t i o n program as r e q u e s t e d by DHR, but he contended 

t h a t i t was because of f i n a n c i a l c o n s t r a i n t s . However, he 

s t a t e d t h a t he had p a r t i c i p a t e d i n C e l e b r a t e Recovery, which 

he began i n August 2008. When asked i f he had completed the 

C e l e b r a t e Recovery program, he s t a t e d t h a t he went as f a r as 

he c o u l d go i n the book. He s u p p o r t e d the mother i n her 

r e q u e s t t o have cu s t o d y of the c h i l d r e n r e t u r n e d t o h e r . 

I n September 2010, the mother and R.T.E. were h i r e d by 

t h e i r p a s t o r t o be c a r e t a k e r s of a church camp i n Cleburne 

County. The mother and R.T.E. l i v e d i n the c a r e t a k e r s ' home, 

which had t h r e e bedrooms, on the p r o p e r t y of the church camp. 

The mother's p a s t o r t e s t i f i e d t h a t the mother had been 
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c o n s i s t e n t l y v i s i t i n g h i s church f o r 14 months and t h a t he had 

never seen any i n d i c a t i o n t h a t the mother was a b u s i n g or u s i n g 

a l c o h o l . 

A c c o r d i n g t o P o l l a r d , she c o n t a c t e d V.F. a f t e r the 

c h i l d r e n were p l a c e d i n f o s t e r c a r e i n Fe b r u a r y 2009, and, she 

s t a t e d , a t t h a t t i m e , V.F. was l i v i n g w i t h C.L. i n G e o r g i a , 

a l o n g w i t h C.L.'s husband and son. V.F. and C.L. had weekly 

v i s i t a t i o n w i t h the c h i l d r e n w h i l e they were i n f o s t e r c a r e . 

P o l l a r d s t a t e d t h a t the c h i l d r e n were p l a c e d i n V.F. and 

C.L.'s care i n August 2009 a f t e r a s u c c e s s f u l home stu d y was 

completed p u r s u a n t t o the I n t e r s t a t e Compact on the Placement 

of C h i l d r e n ("ICPC"). P o l l a r d s t a t e d t h a t the G e o r g i a 

c o u n t e r p a r t of the Department of Human Resources had 

m a i n t a i n e d c o n t a c t w i t h V.F. and t h a t she had spoken t o V.F.'s 

G e o r g i a caseworker. P o l l a r d s t a t e d t h a t V.F. had no i s s u e s 

w i t h drugs, a l c o h o l , or domestic v i o l e n c e and t h a t she had no 

concerns about the c h i l d r e n r e s i d i n g i n V.F. and C.L.'s home. 

The mother had o b j e c t e d t o the placement of the c h i l d r e n 

w i t h V.F. and C.L. a t t h a t time because V.F. had not seen the 

c h i l d r e n i n two years and because, she a l l e g e d , t h e r e had been 

domestic v i o l e n c e i s s u e s between her and V.F. when they had 
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l i v e d t o g e t h e r . The mother s t a t e d t h a t , when she and V.F. 

s e p a r a t e d , V.F. had l e f t her w i t h no way t o s u p p o r t h e r s e l f or 

the c h i l d r e n and t h a t he had not been i n v o l v e d w i t h the 

c h i l d r e n a f t e r 2004. However, V.F. t e s t i f i e d t h a t he had been 

unable t o l o c a t e the mother and the c h i l d r e n a f t e r the mother 

moved out of t h e i r home i n 2005. V.F. s t a t e d t h a t he had been 

p r e v e n t e d from p r o v i d i n g s u p p o r t f o r the c h i l d r e n because he 

d i d not know where they were. V.F. f u r t h e r t e s t i f i e d t h a t he 

d i d not have an a l c o h o l problem, t h a t he had never h i t the 

mother, and t h a t he had never h i t the c h i l d r e n . 

P o l l a r d s t a t e d t h a t the c h i l d r e n appeared t o be happy i n 

V.F. and C.L.'s home. However, she a d m i t t e d t h a t N.T. and 

M.T. had r e c e i v e d poor grades a f t e r t h e y were i n i t i a l l y 

p l a c e d i n V.F. and C.L.'s home and t h a t N.T. had not passed 

h i s grade w h i l e he l i v e d w i t h V.F. and C.L. i n G e o r g i a . 

However, P o l l a r d a l s o s t a t e d t h a t N.T. and M.T. had had poor 

grades w h i l e they were i n the mother's cu s t o d y as w e l l . V.F. 

t e s t i f i e d t h a t , a t the time of t r i a l , A.F. was making As and 

Bs i n s c h o o l ; t h a t N.T. was making p r i m a r i l y As and Bs but had 

r e c e i v e d a grade of 60 i n one c l a s s ; and t h a t M.T. was making 

p r i m a r i l y As and Bs but had one C. V.F. t e s t i f i e d t h a t the 
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c h i l d r e n d i d not have any b e h a v i o r a l i s s u e s a t s c h o o l and t h a t 

he had been t o s c h o o l t o meet t h e i r t e a c h e r s on two or t h r e e 

o c c a s i o n s . 

A t the time of t r i a l , V.F. and C.L. had r e l o c a t e d from 

G e o r g i a t o C l e b u r n e County and P o l l a r d had v i s i t e d t h e i r home, 

which had 4 bedrooms and s a t on 15 a c r e s of l a n d . DHR had 

per f o r m e d a home stu d y on t h e i r r e s i d e n c e , which had been 

a p p r o v e d . P o l l a r d s t a t e d t h a t DHR recommended t h a t c u s t o d y of 

A.F. and M.T. be p l a c e d w i t h t h e i r h a l f s i s t e r , C.L. 

A c c o r d i n g t o P o l l a r d , DHR was not p r o v i d i n g any s e r v i c e s t o 

C.L., C.L. had been c a r i n g f o r A.F. and M.T. f o r a p p r o x i m a t e l y 

14 months, and C.L. was a b l e t o meet the needs of A.F. and 

M.T. P o l l a r d s t a t e d t h a t DHR recommended t h a t the j u v e n i l e 

c o u r t p l a c e c u s t o d y of N.T. w i t h V.F., who had been c a r i n g f o r 

N.T. f o r a p p r o x i m a t e l y 14 months. 

The mother s t a t e d t h a t she d i d not want her c h i l d r e n i n 

the c u s t o d y of V.F. or C.L. because the c h i l d r e n had been 

coming t o v i s i t a t i o n d i r t y and unkept and because, the mother 

a l l e g e d , C.L. had t r i e d t o b r e a s t - f e e d A.F. when he was an 

i n f a n t d e s p i t e the f a c t t h a t C.L. was not b r e a s t - f e e d i n g a 

c h i l d of her own a t t h a t t i m e . The mother l a t e r a d m i t t e d t h a t 
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she had merely seen C.L. attempt t o l i f t up her b l o u s e and 

t h a t she was not sure what C.L.'s i n t e n t i o n s had been. The 

mother a l s o complained t h a t A.F.'s s k i n c o n d i t i o n , which was 

a r e s u l t of b e i n g s e v e r e l y burned as a c h i l d , had worsened 

a f t e r b e i n g i n C.L.'s c u s t o d y . P o l l a r d s t a t e d t h a t she had 

seen the burns on A.F.'s arms a p p r o x i m a t e l y two weeks b e f o r e 

t r i a l and she had not n o t i c e d t h a t t h e y l o o k e d any worse than 

u s u a l . V.F. t e s t i f i e d t h a t A.F. had had so r e s on h i s burned 

s k i n when he f i r s t came t o l i v e w i t h him and C.L., but he 

d e n i e d t h a t t h e r e were any so r e s on A.F.'s burned s k i n a t the 

time of t r i a l . The mother s t a t e d t h a t , i f the j u v e n i l e c o u r t 

d i d not p l a c e c u s t o d y of the c h i l d r e n w i t h h e r , she would 

r a t h e r the c h i l d r e n be p l a c e d i n f o s t e r c a r e then be p l a c e d i n 

the c u s t o d y of V.F. and C.L. 

At the c o n c l u s i o n of t r i a l , the g u a r d i a n ad l i t e m of the 

c h i l d r e n recommended t h a t c u s t o d y of N.T. be p l a c e d w i t h V.F. 

and t h a t c u s t o d y of A.F. and M.T. be p l a c e d w i t h C.L. 

D i s c u s s i o n 

I n i t i a l l y , the mother c h a l l e n g e s the c u s t o d i a l 

d i s p o s i t i o n of the c h i l d r e n . I t i s w e l l s e t t l e d t h a t , a f t e r 

a c h i l d has been a d j u d i c a t e d t o be dependent, a j u v e n i l e c o u r t 
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may make any c u s t o d i a l d i s p o s i t i o n t h a t s e r v e s the b e s t 

i n t e r e s t s of the c h i l d . See § 12-15-314(a), A l a . Code 1975; 

and W.T.H. v. M.M.M., 915 So. 2d 64, 70 ( A l a . C i v . App. 2005) 

( e x p l a i n i n g t h a t , under former § 12-15-71, A l a . Code 1975, the 

p r e d e c e s s o r s t a t u t e t o § 12-15-314(a), the " b e s t i n t e r e s t s " 

s t a n d a r d a p p l i e s d u r i n g the d i s p o s i t i o n a l phase of a 

dependency p r o c e e d i n g ) . 

"In Ex p a r t e Alabama Department of Human Resources, 
682 So. 2d 459 ( A l a . 1996), the Alabama Supreme 
Court s t a t e d the a p p l i c a b l e p r i n c i p l e s of a p p e l l a t e 
r e v i e w i n the c o n t e x t of a c h a l l e n g e t o a j u v e n i l e 
c o u r t ' s c u s t o d i a l d i s p o s i t i o n of a dependent c h i l d : 

" ' A p p e l l a t e r e v i e w i s l i m i t e d i n cases 
where the ev i d e n c e i s p r e s e n t e d t o the 
t r i a l c o u r t ore tenus. In a c h i l d c u s t o d y 
case, an a p p e l l a t e c o u r t presumes the t r i a l 
c o u r t ' s f i n d i n g s t o be c o r r e c t and w i l l not 
r e v e r s e w i t h o u t p r o o f of a c l e a r abuse of 
d i s c r e t i o n or p l a i n e r r o r . Reuter v. Neese, 
586 So. 2d 232 ( A l a . C i v . App. 1991); J.S.  
v. D.S., 586 So. 2d 944 ( A l a . C i v . App. 
1991). T h i s presumption i s e s p e c i a l l y 
a p p l i c a b l e where the ev i d e n c e i s 
c o n f l i c t i n g . Ex P a r t e P.G.B., 600 So. 2d 
259, 261 ( A l a . 1992). An a p p e l l a t e c o u r t 
w i l l not r e v e r s e the t r i a l c o u r t ' s judgment 
based on the t r i a l c o u r t ' s f i n d i n g s of f a c t 
u n l e s s the f i n d i n g s are so p o o r l y s u p p o r t e d 
by the evi d e n c e as t o be p l a i n l y and 
p a l p a b l y wrong. See Ex p a r t e W a l t e r s , 580 
So. 2d 1352 ( A l a . 1991).' 

"682 So.2d a t 460." 
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J . J . v. J.H.W., 27 So. 3d 519, 522 ( A l a . C i v . App. 2008). 

The mother contends, c i t i n g § 1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) c . , A l a . 

Code 1975, t h a t the j u v e n i l e c o u r t e r r e d i n awarding c u s t o d y 

of N.T. t o V.F. because V.F. i s not a r e l a t i v e of N.T. 

S e c t i o n 1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) c . p r o v i d e s t h a t a j u v e n i l e c o u r t may, 

a f t e r a d j u d i c a t i n g a c h i l d t o be dependent, 

" [ t ] r a n s f e r l e g a l c u s t o d y t o [ a ] r e l a t i v e or 
o t h e r i n d i v i d u a l who, a f t e r s t u d y by the Department 
of Human Resources, i s found by the j u v e n i l e c o u r t 
t o be q u a l i f i e d t o r e c e i v e and c a r e f o r the c h i l d . 
U n l e s s the j u v e n i l e c o u r t f i n d s i t not i n the b e s t 
i n t e r e s t s of the c h i l d , a w i l l i n g , f i t , and a b l e 
r e l a t i v e s h a l l have p r i o r i t y f o r placement or 
c u s t o d y over a n o n - r e l a t i v e . " 

The mother argues t h a t the j u v e n i l e c o u r t s h o u l d have 

awarded her c u s t o d y of N.T. because V.F. i s not r e l a t e d t o 

N.T., because V.F. abandoned her and the c h i l d r e n a f t e r t h e y 

s e p a r a t e d , and because V.F. d i d not p r o v i d e any s u p p o r t f o r 

the c h i l d r e n a f t e r she and V.F. s e p a r a t e d . A l t h o u g h V.F. and 

N.T. have no b i o l o g i c a l c o n n e c t i o n , the o n l y p a r t y t h a t sought 

c u s t o d y of N.T. t h a t was a r e l a t i v e of N.T. was the mother. 

However, the j u v e n i l e c o u r t had p r e v i o u s l y a d j u d i c a t e d the 

c h i l d r e n t o be dependent w h i l e i n the mother's cus t o d y , and 

the e v i d e n c e a t t r i a l i n d i c a t e d t h a t the mother had not met 

the ISP g o a l s s e t by DHR t h a t were r e q u i r e d i n o r d e r f o r the 
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mother t o r e g a i n c u s t o d y of the c h i l d r e n . A c c o r d i n g l y , the 

j u v e n i l e c o u r t c o u l d have d e t e r m i n e d t h a t the mother was not 

a " f i t and a b l e r e l a t i v e " t h a t s h o u l d have had p r i o r i t y f o r 

placement of N.T. over V.F. Moreover, the j u v e n i l e c o u r t 

c o u l d have c o n c l u d e d t h a t V.F. had not abandoned the c h i l d r e n 

a f t e r he and the mother s e p a r a t e d but i n s t e a d t h a t V.F. had 

been unable t o l o c a t e the mother and the c h i l d r e n a f t e r the 

s e p a r a t i o n i n o r d e r t o p r o v i d e s u p p o r t f o r the c h i l d r e n . 

The mother a l s o argues t h a t N.T.'s b e s t i n t e r e s t s were 

not b e i n g s e r v e d i n the cust o d y of V.F. because the r e c o r d 

i n d i c a t e t h a t N.T.'s grades were poor i n V.F.'s cust o d y . The 

ev i d e n c e i n d i c a t e d t h a t N.T.'s grades were i n i t i a l l y poor 

a f t e r c u s t o d y was t r a n s f e r r e d t o V.F., but the evi d e n c e a l s o 

i n d i c a t e d t h a t N.T. had poor grades w h i l e he was i n the 

mother's custody. F u r t h e r m o r e , V.F. t e s t i f i e d t h a t N.T.'s 

grades had improved as of the time of t r i a l and t h a t he had 

o n l y one below-average grade. F i n a l l y , V.F. t e s t i f i e d t h a t 

N.T. had no b e h a v i o r a l problems i n s c h o o l , P o l l a r d t e s t i f i e d 

t h a t N.T. was happy i n V.F.'s cust o d y , and the r e c o r d 

i n d i c a t e d t h a t , a f t e r an i n v e s t i g a t i o n was conducted, n e i t h e r 

DHR nor t h e i r c o u n t e r p a r t i n G e o r g i a had any i s s u e w i t h V.F.'s 
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b e i n g a c u s t o d i a n f o r N.T. See § 1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) c . 

A c c o r d i n g l y , we cannot conclude t h a t the j u v e n i l e c o u r t ' s 

d e t e r m i n a t i o n t h a t the b e s t i n t e r e s t s of N.T. would be s e r v e d 

by p l a c i n g h i s c u s t o d y w i t h V.F. was p l a i n l y or p a l p a b l y 

wrong. 

The mother a l s o argues t h a t the j u v e n i l e c o u r t e r r e d i n 

awarding c u s t o d y of A.F. and M.T. t o C.L. because the e v i d e n c e 

i n d i c a t e d t h a t A.F.'s burned s k i n had g o t t e n worse s i n c e C.L. 

had had c u s t o d y of A.F. and because she had a l l e g e d l y seen 

C.L. attempt t o b r e a s t - f e e d A.F. The j u v e n i l e c o u r t was 

p r e s e n t e d c o n f l i c t i n g and d i s p u t e d e v i d e n c e r e g a r d i n g whether 

the c o n d i t i o n of A.F.'s burned s k i n had d e t e r i o r a t e d s i n c e 

A.F. was p l a c e d i n the c u s t o d y of C.L. The r e c o r d i n d i c a t e s 

t h a t the j u v e n i l e - c o u r t judge asked A.F. t o come i n t o the 

courtroom a t the c o n c l u s i o n of the t r i a l so t h a t h i s s k i n 

c o u l d be examined. The r e s u l t s of t h a t e x a m i n a t i o n are not i n 

the r e c o r d on a p p e a l . C o n s i d e r i n g t h a t the e v i d e n c e was 

d i s p u t e d and t h a t the j u v e n i l e - c o u r t judge had the o p p o r t u n i t y 

t o view a t l e a s t p a r t s of A.F.'s burned s k i n , we must conclude 

t h a t the j u v e n i l e c o u r t d e termined t h a t A.F.'s s k i n c o n d i t i o n 

had not d e t e r i o r a t e d w h i l e i n C.L.'s custody. Furthermore, 
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the t r i a l c o u r t c o u l d have c o n c l u d e d t h a t the mother's 

a l l e g a t i o n t h a t C.L. had once attempted t o b r e a s t - f e e d A.F. 

was not c r e d i b l e because the mother a d m i t t e d t h a t she was not 

sure of C.L.'s i n t e n t i o n s a t the time the mother thought t h a t 

C.L. was a t t e m p t i n g t o b r e a s t - f e e d A.F. See Dunn v. Dunn, 972 

So. 2d 810, 815 ( A l a . C i v . App. 2007) ( n o t i n g t h a t the t r i a l 

c o u r t i s the b e s t p o s i t i o n t o e v a l u a t e the demeanor and 

c r e d i b i l i t y of the p a r t i e s because of i t s a b i l i t y t o observe 

the p a r t i e s as they t e s t i f y ) . 

The mother f u r t h e r argues t h a t the award of c u s t o d y of 

A.F. and M.T. t o C.L. was r e v e r s i b l e e r r o r because C.L. d i d 

not t e s t i f y d u r i n g t r i a l about her a b i l i t y or w i l l i n g n e s s t o 

c a r e f o r A.F. and M.T. However, DHR f i l e d the p e t i t i o n t o 

t r a n s f e r c u s t o d y of A.F. and M.T. from DHR t o C.L.; t h u s , i t 

was DHR's burden t o prove t h a t the b e s t i n t e r e s t s of A.F. and 

M.T. would be s e r v e d by a l l o w i n g c u s t o d y of A.F. and M.T. t o 

be t r a n s f e r r e d t o C.L. Moreover, the r e c o r d r e v e a l s t h a t the 

mother d i d not argue b e f o r e the j u v e n i l e c o u r t t h a t i t s 

c u s t o d i a l d i s p o s i t i o n of A.F. and M.T. was e r r o r because C.L. 

d i d not t e s t i f y a t t r i a l . A c c o r d i n g l y , because t h i s argument 

i s b e i n g r a i s e d f o r the f i r s t time on a p p e a l , we cannot 
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c o n s i d e r i t . See Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 

410 ( A l a . 1992) (an a p p e l l a t e c o u r t cannot c o n s i d e r an 

argument r a i s e d f o r the f i r s t time on appeal as grounds t o 

r e v e r s e the t r i a l c o u r t ' s judgment). 

DHR p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t A.F. and M.T. were 

s u c c e s s f u l l y p l a c e d i n C.L.'s home i n August 2009 a f t e r DHR's 

c o u n t e r p a r t i n G e o r g i a completed a s u c c e s s f u l home stu d y and 

a f t e r C.L. v i s i t e d the c h i l d r e n when they were i n f o s t e r care 

a f t e r they were f i r s t removed from the mother's cust o d y . As 

was the case w i t h N.T., t h e r e was an i n d i c a t i o n t h a t M.T.'s 

grades were poor when he was f i r s t p l a c e d w i t h C.L., but o t h e r 

e v i d e n c e i n d i c a t e d t h a t , a t the time of t r i a l , M.T. had 

brought h i s grades up and t h a t A.F. was a l s o d o i n g w e l l i n 

s c h o o l . P o l l a r d t e s t i f i e d t h a t C.L. was a b l e and w i l l i n g t o 

c o n t i n u e t o care f o r A.F. and M.T. P o l l a r d had v i s i t e d C.L.'s 

new home i n Cleburne County, and, a f t e r an i n v e s t i g a t i o n and 

home study was completed, DHR had approved C.L. and her home 

f o r c u s t o d y of A.F. and M.T. From t h i s e v i d e n c e , the j u v e n i l e 

c o u r t c o u l d have c o n c l u d e d t h a t the b e s t i n t e r e s t s of A.F. and 

M.T. would be s e r v e d by t r a n s f e r r i n g t h e i r c u s t o d y from DHR t o 

C.L., w i t h whom they had been l i v i n g f o r a p p r o x i m a t e l y 14 
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months b e f o r e t r i a l . See § 1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) c . A c c o r d i n g l y , 

the judgment t r a n s f e r r i n g c u s t o d y of A.F. and M.T. t o C.L. i s 

a f f i r m e d . 

Next, the mother argues t h a t the award of v i s i t a t i o n , 

i n s o f a r as i t l i m i t s her o v e r n i g h t v i s i t a t i o n w i t h the 

c h i l d r e n , i s vague and ambiguous. The mother was awarded 

s t a n d a r d v i s i t a t i o n w i t h the c h i l d r e n as s e t f o r t h i n an 

e x h i b i t a t t a c h e d t o the j u v e n i l e c o u r t ' s judgment. The 

mother's v i s i t a t i o n award i n c l u d e d , f o r example, v i s i t a t i o n 

w i t h the c h i l d r e n e v e r y f i r s t , t h i r d , and, when a p p l i c a b l e , 

f i f t h weekend of each month from F r i d a y a t 6:00 p.m. u n t i l 

Sunday a t 6:00 p.m. However, as s e t f o r t h above, the mother 

was p r e c l u d e d from e x e r c i s i n g o v e r n i g h t v i s i t a t i o n w i t h the 

c h i l d r e n u n t i l she c o u l d p r o v i d e documentation t h a t she had 

completed an i n t e n s i v e o u t p a t i e n t or i n p a t i e n t t r e a t m e n t 

program t o address her a l c o h o l use. The mother contends t h a t , 

because the s t a n d a r d v i s i t a t i o n s c h e d u l e does not s p e c i f i c a l l y 

s e t f o r t h a time f o r v i s i t a t i o n b e f o r e she completes an 

a l c o h o l - t r e a t m e n t program, the v i s i t a t i o n award i s vague and 

o p e r a t e s t o deny her any v i s i t a t i o n w i t h the c h i l d r e n . 

The mother contends t h a t the v i s i t a t i o n award i s s i m i l a r 
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t o awards of v i s i t a t i o n t h a t l e a v e the n o n c u s t o d i a l p a r e n t ' s 

v i s i t a t i o n w i t h the c h i l d r e n l e f t e n t i r e l y t o the d i s c r e t i o n 

of the c u s t o d i a n of the c h i l d r e n . See, e.g., B r y a n t v. B r y a n t , 

739 So. 2d 53, 56-57 ( A l a . C i v . App. 1999) ( r e v e r s i n g an award 

of v i s i t a t i o n t h a t l e f t the f a t h e r ' s r i g h t t o v i s i t h i s 

c h i l d r e n c o m p l e t e l y w i t h i n the mother's d i s c r e t i o n ) ; K.L.U. v.  

M.C., 809 So. 2d 837, 841 ( A l a . C i v . App. 2001) (same); and 

R.K.J. v. J.D.J., 887 So. 2d 915, 919 ( A l a . C i v . App. 2004) 

(award of v i s i t a t i o n t o mother " a t r e a s o n a b l e times and 

p l a c e s " was r e v e r s e d because i t f a i l e d t o s e t f o r t h a s p e c i f i c 

v i s i t a t i o n s c h e d u l e f o r the mother, because i t " p l a c e [ d ] too 

much c o n t r o l over the n o n c u s t o d i a l p a r e n t ' s r e l a t i o n s h i p w i t h 

the c h i l d r e n i n the hands of the c u s t o d i a l p a r e n t , " and 

because the " v i s i t a t i o n judgment [wa]s l i k e l y t o i n c r e a s e the 

chance of f u r t h e r l i t i g a t i o n over v i s i t a t i o n m a t t e r s " ) . 

A l t h o u g h we f i n d the p r e s e n t case d i s t i n g u i s h a b l e from 

cases t h a t l e a v e the n o n c u s t o d i a l p a r e n t ' s v i s i t a t i o n award 

e n t i r e l y t o the d i s c r e t i o n of the c u s t o d i a n of the c h i l d r e n , 

we agree w i t h the mother t h a t the award of v i s i t a t i o n , i n s o f a r 

as i t f a i l s t o s p e c i f i c a l l y s e t f o r t h times she may v i s i t the 

c h i l d r e n u n t i l she i s a b l e t o e x e r c i s e o v e r n i g h t v i s i t a t i o n , 
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i s u n d uly vague and c o u l d l e a d t o a d d i t i o n a l l i t i g a t i o n over 

v i s i t a t i o n m a t t e r s i f the mother and V.F. or C.L. d i s a g r e e on 

the e x t e n t of the mother's v i s i t a t i o n r i g h t s b e f o r e she 

completes a l c o h o l t r e a t m e n t . See P r a t t v. P r a t t , 56 So. 3d 

638, 644 ( A l a . C i v . App. 2010) ("The p r o p r i e t y of the 

[ v i s i t a t i o n ] judgment depends on whether the n o n c u s t o d i a l 

p a r e n t has a s u f f i c i e n t , s p e c i f i e d v i s i t a t i o n s c h e d u l e t o r e l y 

upon, independent of the c u s t o d i a l p a r e n t ' s d i s c r e t i o n . " ) . 

A c c o r d i n g l y , the judgment of the j u v e n i l e c o u r t i s r e v e r s e d 

i n s o f a r as i t f a i l s t o s p e c i f i c a l l y s e t f o r t h the mother's 

v i s i t a t i o n r i g h t s u n t i l she i s a b l e t o e x e r c i s e s t a n d a r d 

v i s i t a t i o n as s e t f o r t h i n the j u v e n i l e c o u r t ' s judgment, and 

we remand the case w i t h i n s t r u c t i o n s t o e n t e r a judgment 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

C o n c l u s i o n 

The j u v e n i l e c o u r t ' s c u s t o d i a l d i s p o s i t i o n of the 

c h i l d r e n i s a f f i r m e d . However, the v i s i t a t i o n p r o v i s i o n s of 

the judgment are r e v e r s e d , and the case i s remanded w i t h 

i n s t r u c t i o n s t o the j u v e n i l e c o u r t t o e n t e r a judgment 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 
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P i t t m a n and Thomas, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 
w i t h o u t w r i t i n g s . 
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