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THOMAS, Judge. 

J a c k i e McLeod appeals from a summary judgment e n t e r e d i n 

f a v o r of S.M. McLeod and M i c h e l l e McLeod ( h e r e i n a f t e r 

sometimes c o l l e c t i v e l y r e f e r r e d t o as " t h e McLeods"). J a c k i e 

sued the McLeods, a l l e g i n g t h a t S.M. had " m e n t a l l y and 
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p h y s i c a l l y a s s a u l t e d " J a c k i e by t h r e a t e n i n g him w i t h a p i s t o l 

w h i l e J a c k i e was i n the swimming p o o l w i t h M i c h e l l e and by 

h i t t i n g J a c k i e w i t h the p i s t o l once J a c k i e got out of the 

p o o l . I n h i s c o m p l a i n t , 1 J a c k i e a l l e g e d t h a t M i c h e l l e had 

i n t e n t i o n a l l y f a i l e d t o warn J a c k i e of her husband's j e a l o u s 

n a t u r e b e f o r e i n v i t i n g J a c k i e t o swim w i t h her. 

The McLeods f i l e d a one-page motion f o r a summary 

judgment. I n t h e i r motion, the McLeods s t a t e d t h a t the 

i n c i d e n t d e s c r i b e d by J a c k i e was "a t o t a l f a b r i c a t i o n [ b y ] a 

t o t a l con and s o c i o p a t h t h a t i s a t t e m p t i n g t o e x t o r t money 

from h i s f a m i l y and i n s u r a n c e companies." A c c o r d i n g t o the 

McLeods' motion, J a c k i e "has a h i s t o r y of a b u s i n g the j u d i c i a l 

system t o h a r a s s and attempt t o e x t o r t money" and t h a t he 

"uses the j u d i c i a l system t o a t t a c k i n n o c e n t i n d i v i d u a l s from 

h i s p r i s o n c e l l . " The McLeods a t t a c h e d no e v i d e n t i a r y 

s u b m i s s i o n s t o t h e i r motion and d i d not d i r e c t the t r i a l c o u r t 

t o any ev i d e n c e t h a t might have e x i s t e d i n the c o u r t ' s f i l e . 

I n response t o the McLeods' motion, J a c k i e f i l e d a 

response i n o p p o s i t i o n and h i s own a f f i d a v i t , i n which he 

1 J a c k i e amended h i s c o m p l a i n t a t l e a s t t h r e e t i m e s , 
a l t h o u g h , by and l a r g e , the f a c t u a l a l l e g a t i o n s and the l e g a l 
c l a i m s i n the c o m p l a i n t s remained the same. 
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r e c o u n t e d the events of the i n c i d e n t g i v i n g r i s e t o h i s 

c o m p l a i n t . G e n e r a l l y , J a c k i e a v e r r e d t h a t he had gone t o 

S.M.'s home t o speak t o S.M. about r e n t i n g a house owned by 

S.M., t h a t M i c h e l l e t o l d J a c k i e t h a t S.M. was not home and 

t h a t S.M. would be a t work u n t i l 11:30 t h a t n i g h t , and t h a t 

M i c h e l l e i n v i t e d J a c k i e t o go swimming w i t h her i n the p o o l i n 

the b a c k y a r d . J a c k i e f u r t h e r t e s t i f i e d i n h i s a f f i d a v i t t h a t 

he went swimming i n the p o o l w i t h M i c h e l l e , t h a t S.M. a r r i v e d 

home e a r l y and found J a c k i e i n the p o o l w i t h M i c h e l l e , and 

t h a t S.M. became angry. A c c o r d i n g t o J a c k i e ' s a f f i d a v i t , S.M. 

b r a n d i s h e d a p i s t o l a t J a c k i e and, u s i n g p r o f a n i t y , o r d e r e d 

J a c k i e t o get out of the p o o l . J a c k i e a l s o t e s t i f i e d i n h i s 

a f f i d a v i t t h a t S.M. h i t J a c k i e i n the head w i t h the p i s t o l , 

t o l d J a c k i e t o never r e t u r n t o the McLeods' home, and 

t h r e a t e n e d t o k i l l J a c k i e i f he d i d r e t u r n . 

The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of 

the McLeods. J a c k i e a p pealed t o the Alabama Supreme C o u r t , 

which t r a n s f e r r e d the ap p e a l t o t h i s c o u r t , p u r s u a n t t o A l a . 

Code 1975, § 12-2-7(6). We r e v e r s e the summary judgment i n 

f a v o r of the McLeods. 
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We r e v i e w a summary judgment de novo; we a p p l y the same 

s t a n d a r d as was a p p l i e d i n the t r i a l c o u r t . A motion f o r a 

summary judgment i s t o be g r a n t e d when no genuine i s s u e of 

m a t e r i a l f a c t e x i s t s and the moving p a r t y i s e n t i t l e d t o a 

judgment as a m a t t e r of law. R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y moving f o r a summary judgment must make a prima f a c i e 

showing " t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a m a t t e r of 

law." Rule 5 6 ( c ) ( 3 ) ; see Lee v. C i t y of Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1992). I f the movant meets t h i s burden, "the 

burden then s h i f t s t o the nonmovant t o r e b u t the movant's 

prima f a c i e showing by ' s u b s t a n t i a l e v i d e n c e . ' " Lee, 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be proved." West v. Founders  

L i f e Assurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 

1989); see A l a . Code 1975, § 12-21-12(d). 

J a c k i e argues on a p p e a l t h a t the McLeods f a i l e d t o meet 

t h e i r i n i t i a l burden of showing a l a c k of a genuine i s s u e of 

m a t e r i a l f a c t . We agree. "A mere g e n e r a l d e n i a l , w i t h o u t 
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more, does not a u t o m a t i c a l l y e n t i t l e a movant t o a judgment as 

a m a t t e r of law." C l a r k v. H a c k e t t , 674 So. 2d 1306, 1309 

( A l a . C i v . App. 1995). A t r i a l c o u r t d e c i d i n g a motion f o r a 

summary judgment must e v a l u a t e the s u f f i c i e n c y of the e v i d e n c e 

i n s u p p o r t of and i n o p p o s i t i o n t o the motion; "where the 

e v i d e n c e i s i n c o n f l i c t , the i s s u e must go t o the j u r y . " 

K i t c h e n s v. W i n n - D i x i e Montgomery, I n c . , 456 So. 2d 45, 47 

( A l a . 1984). " ' I t goes w i t h o u t s a y i n g t h a t "'"a c o u r t may not 

determine the c r e d i b i l i t y of w i t n e s s e s on a motion f o r summary 

judgment."'"'" Davis v. S t e r n e , Agee & Leach, I n c . , 965 So. 

2d 1076, 1089 ( A l a . 2007) ( q u o t i n g Dixon v. Board of Water & 

Sewer Comm'rs of the C i t y of M o b i l e , 865 So. 2d 1161, 1166 n. 

2 ( A l a . 2003), q u o t i n g i n t u r n W i l s o n v. Teng, 786 So. 2d 485, 

498 ( A l a . 2000), q u o t i n g i n t u r n Ex p a r t e Usrey, 777 So. 2d 

66, 68 ( A l a . 2000), q u o t i n g i n t u r n P h i l l i p s v. Wayne's Pe s t 

C o n t r o l Co., 623 So. 2d 1099, 1102 ( A l a . 1993)). 

The McLeods p r e s e n t e d n o t h i n g but b a l d statements i n 

t h e i r motion f o r a summary judgment t o s u p p o r t t h e i r 

e n t i t l e m e n t t o a summary judgment on J a c k i e ' s c l a i m s . 

"However, '[m]otions and arguments of c o u n s e l 
are not e v i d e n c e . ' W i l l i a m s v. Akzo Nobel C h e m i c a l s ,  
I n c . , 999 S.W.2d 836, 845 (Tex. App. 1999). 
'[S]tatements i n motions are not e v i d e n c e and are 
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t h e r e f o r e not e n t i t l e d t o e v i d e n t i a r y w e i g h t . ' Singh  
v. I m m i g r a t i o n & N a t u r a l i z a t i o n Serv., 213 F.3d 
1050, 1054 n. 8 (9th C i r . 2000). ' [ B ] r i e f s s u b m i t t e d 
i n s u p p o r t of motions are not e v i d e n c e t o be 
c o n s i d e r e d by the Court i n r e s o l v i n g a summary 
judgment motion.' D i r e c t Media Corp. v. Camden T e l .  
& T e l . Co., 989 F. Supp. 1211, 1217 (S.D. Ga. 
1997)." 

F o u n t a i n F i n . , I n c . v. H i n e s , 788 So. 2d 155, 159 ( A l a . 2000). 

Because the McLeods d i d not p r e s e n t any e v i d e n c e 

s u p p o r t i n g t h e i r a s s e r t i o n s t h a t the i n c i d e n t upon which 

J a c k i e based h i s a c t i o n d i d not a c t u a l l y o c c u r or t h a t J a c k i e 

was not l e g a l l y e n t i t l e d t o damages f o r the a l l e g e d a s s a u l t 

and b a t t e r y , 2 the McLeods f a i l e d t o s h i f t the burden t o 

J a c k i e . Even so, J a c k i e responded t o the McLeods' motion w i t h 

h i s own a f f i d a v i t , i n which he p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t S.M. had a s s a u l t e d and b a t t e r e d J a c k i e a t S.M.'s home 

a f t e r S.M. found J a c k i e i n the swimming p o o l w i t h M i c h e l l e . 

Because the McLeods f a i l e d t o e s t a b l i s h a l a c k of a genuine 

2 A l t h o u g h J a c k i e r e f e r r e d t o v i o l a t i o n s of h i s 
c o n s t i t u t i o n a l r i g h t s and used o t h e r terms l i k e n e g l i g e n c e and 
wantonness i n h i s c o m p l a i n t and amended c o m p l a i n t s , h i s 
p r i m a r y c l a i m s appear t o be a c l a i m a g a i n s t S.M. a l l e g i n g 
a s s a u l t and b a t t e r y and, a g a i n s t M i c h e l l e , a c l a i m of " f a i l u r e 
t o warn." In r e v e r s i n g the summary judgment based on the 
f a i l u r e of the McLeods t o p r e s e n t e v i d e n c e of a l a c k of a 
genuine i s s u e of m a t e r i a l f a c t , we e x p r e s s no o p i n i o n on 
whether J a c k i e ' s c l a i m s have any m e r i t . 
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i s s u e of m a t e r i a l f a c t as t o the c l a i m s a r i s i n g from the 

a l l e g e d i n c i d e n t , the t r i a l c o u r t e r r e d when i t e n t e r e d a 

summary judgment i n f a v o r of the McLeods. A c c o r d i n g l y , the 

judgment of the t r i a l c o u r t i s r e v e r s e d , and the cause i s 

remanded f o r f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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