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PITTMAN, Judge.
This mandamus petition challenges an order entered by the

Randolph Circuit Court, entered on remand from this court's
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decision in Young v. Ledford, 37 So. 3d 822 (Ala. Civ. App.

200%), setting & second trial 1in the case. Much of the
factual and legal background necessary to an understanding of
the mandamus petition was summarized in this court's opinicn
in the previous appeal:

"Kathy Ledford, who with her husbkand Roger owns
a lot in Randolph County upon which a vacation house
is located, filed an action 1in the trial court
seeking a Jjudgment declaring that she and her
hushand have the right tc¢ remove a pine tree that,
according to a recent survey, lies on the boundary
between Ledford's lot and a lot owned by David Young
and Debbie Young. Ledford alleged that the tree,
which 18 located slightly over 10 feet from
Ledford's house, 'poses a danger and threat to' that
house and that 'l[a] strong wind against the tree
could cause 1t to fall con the home and could cause
damage to the [house] as well as serious injury to
any occupants.' The Youngs admitted the lccation of
the tree, but they averred that the tree was 'a true
boundary line tree' and contended that it could not
'be harmed or cut by' landowners on either side of
the bkoundary line. After a Dbrief ore tenus
proceeding, during which Ledford, her husband, the
Youngs, and a forester retained by the Youngs all
gave fTestimony, Lhe trial court entered a Judgment
declaring that Ledford and her husband could remove
the tree &t their convenience, taking steps to
minimize damage to the Ycungs' lot. In pertinent
part, the trial court opined:

"'"[Ledford] and her husband wish o
cut the tree because they are afraid that
the tree will fall on their home. If the
tree falls on thelir home, since the tree 1s
located so c¢lose to 1t, the home would
likely be severely damaged. Further, and
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perhaps more importantly, 1f [Ledford and
her husband] were asleep or even in their
home and the tree fell on it, [they] or
anyone located within the home could suffer
serious injury or death.

"'Under Alakama law, a land owner may
remove any roots or limbs tLThat protrude
onto his property without consequence, even
if the tree that the roots and limbs are
attached to are loccated on anocther's
property. Further, a land owner has a
right Lo remove any ftrees or other growth
on his property up Lto Lhe property line,
and this right extends to the center of the
earth and 1intc the gky. Thus, without
recourse or conseguence, [Ledford] could
cut into the tree to the property line and
then cut from that point to the center o¢f
the earth and into the sky. Because 19
inches of the tree's Z?8-inch diameter
measurement is located on [Ledford's] side
of Lhe property line, [Ledford], therefore,
could completely remove more than cne half
of the tree up to her property line.

"'Since [Ledford] unguesticnably has
the right to remove any porticn of the tree
that is located on her side of the property
line and since doing so would likely kill
the tree, the Court is of the opinion that
[she] =should ke allowed to completely
remove the tree fc ensure that her property
and the health and well being of anyone
located in her home are protected. ™™
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37 So. 3d at 822-33. We reversed that judgment, noting that,
"[i]ln the special case of a bhoundarvyv-line tree, ... each
adjacent landowner has ownership rights that cannot be trumped
by the other's desires in the manner suggested by the trial
court's Judgment" and that Ledford, c¢ontrary to the trial
court's Judgment, could not properly "'cut into the tree to
the property line and then cut from that point to the center
of the earth and into the skyv'"™ without incurring liability to
the Youngs. Id. at 83>2. However, Presiding Judge Thompson
noted in his special concurrence (joined by Judge Moore) tLhat
the action had been "pleaded, tried, and determined <¢n the
basis of Kathy Ledford's contention that she was entitled to
remove the boundary-line ftree at 1ssue merely because 1ts
trunk is loccated, in part, on her property" and that whether
the "boundary-line tree at issue in this case constituted a
nuisance for which an exception to the general rule set Lorth
in the main opinion might appely" had not been litigated. Id.
at 835-36 (Thompson, F.J., concurring specially, Joined by
Moore, J.). Further, Judge Bryan concurred in the result and
noted that had the record contained evidence indicating that

"

the tree at issue "posed a danger to Kathy Ledfeord's house,
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he would have voted to affirm the judgment under review. Id.
at 836 (Brvan, J., concurring in the result}.

After this court's certificate of Jjudgment had been
issued, Kathy Ledfcrd filed a motion requesting that the trial
court "set another hearing tc consider all and additional
evidence consistent with" this court's opinion in the previous
appeal. David Young and Debbie Young filed a zresponse
okijecting t¢ Ledford's motion; they also moved for the entry
of a jJudgment in their favor based upon this court's cpinicn
in the previous appeal. On March 16, 2011, the trial court
set the cause for a trial to take place on May 12, 2011;
however, on March 29, 2011, the Youngs timely filed a mandamus
petition challenging the propriety of tLhe trial court's March

16, 2011, order (see generally Rule 21(a), Ala. R. App. P.,

concerning timeliness of petitions for extracordinary writs).

A writ of mandamus will 1ssue "'""'only when there is: 1)
a clear legal right in the petitioner to the order sought; 2)
an imperative duty upon the respcocndent to perform, accompanied
by a refusal to do so; 3) the lack 0of ancther adequate remedy;
and 4) properly invoked Jurisdiction of the court.'"'" Ex

parte Queen, 95% So. 2d 620, 621 (Ala. 2006) (guoting Ex parte
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McWilliamg, 812 So. 2d 318, 321 (Ala. 2001), guoting in tuzrn

Ex parte Carter, 807 So. 2d 534, 536 (Ala. 2001), quoting in

turn Ex parte United Serv. Stations, Inc., 628 So. Z2d 501, 503

(Ala. 1993)). Although the appeal from the trial court's
earlier Jjudgment was not within this court's appellate
jurisgdicticn except by virtue of its having been transferred
pursuant to Ala. Code 1975, & 12-2-7(6), we have Jurisdicticn

to consider the Youngs' petition. Ex parte Queen, 959 So. 2d

at €21 (noting that mandamus "is the proper method by which to

bring before an appellate court the question whether the trial

court, on remand, has complied with the appellate cocurt's

mandate" (emphasis added}).

The pertinent material gquestion raised by the mandamus
petition may succinctly be stated: Did the trial court act
within its discretion in electing to hold a second trial in
this matter? The Ycungs contend that an appellate court's
decision is final as to all matters before i1t and that a trial
court, after an initial appeal, may not hold ancther hearing
and Lake additional testimony without leave of the pertinent
appellate court. Although we have no guarrel with that

general proposition of law, a careful review of our decision
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in the previous appeal 1in this case indicates that only the
particular issue that had formed the kasis of the trial
court's Jjudgment was addressed, i.e., whether Ledford could
unilaterally remove tThe boundary-line tree simply because the
majority of it was located on Ledford's side of the common
boundary of the parties' properties. Based wupon that
conclusion, in the words of ocur former opinion, "we
reverse[d] the trial court's judgment permitting Ledford and

n

her husband to unilaterally remove the tree, and remanded the

cause "for further proceedings consistent with [that]

opinicon." 37 So. 3d at 835 (emphasis added}). In particular,
the sgpecial writings in the previcus appeal make clear that
nelther this court nor the trial court, because of the limited
scope of the trial court's previous judgment, has ruled upcn
the issues regarding whether the boundary-line tree poses a
danger to Ledford's home or amounts Lo a nuilsance; further
evidence adduced in a second trial as to those issues, among
other issues not resolved by this court's previous copinion,
may well bear upon the ultimate factual and legal

determinations to be made in this case.
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As Ledford correctly notes in her answer to the Youngs'
petition, the guestions we addressed in the previcus appeal in
this case were unquestionably of first impression, and the
existence of a "recently anncunced legal standard"” tLhat
"requires further fTestimony taileored to assure a meaningful

bagig" for a trial court's judgment on remand (ExX parte Queen,

959 Sco. 2d at ©23) will rightly warrant affording that couzrt
some measure of discretion in conducting "further proceedings®
as mandated by this court. In our view, at this point in the
case, 1lssuance of a writ of mandamus to control the exercise

of that discretion would be premature. See Fields v. State ex

rel. Jones, 534 So. 2d 615, 6lé (Ala. Civ. App. 1987)

{"mandamus, although 1t will lie Lo compel an exercise of
discretion, will not lie to compel the exercise of discretiocn
in a particular manner absent an abuse of that discretion').
That said, we would be remiss in faliling to point out that our
decision in the previous appeal now constitutes the "law of

the case™ as to the i1ssues addressed therein, see Erbe wv.

Eady, 447 So. 24 778, 779 (Als. Civ. App. 1984}, and it
remains for the trial court and the parties' legal advocates

to ensure that the new trial crdered by the trial court does
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not veer I1nto areas of ingquiry foreclosed by our previous
decision.

The Youngs' mandamus petition is denied.

PETITION DENIED.

Thompson, P.J., and Brvan and Thomas, JJ., concur.

Moore, J., dissents, with writing.
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MOORE, Judge, dissenting.

I respectfully dissent from the main opinion's denial of
the petition for & writ of mandamus filed by David Young and
his wife, Debbie Young. In the complaint filed in the trial
court, Xathy Ledford ("Ledford") alleged facts that would

suppcrt a claim of nuisance. See, e.d., Boyce v. Cassege, 241

So. 2d 932, 946 (Ala. 20086) (guoting Borland v. Sanders Lead

Co., 369 Sc. 2d 523, 529% (Ala. 197%)) (holding that "'the law
of nuisance applies'" where there is an "'intrusion ... toe the
interest in use and enjoyment of property'™). Specifically,

Ledfcrd alleged:

"The pine ftree poses a danger and threat to [our]

home. The tLree is located slightly cover 10 feet from

[our] home. A strong wind against the tree could

cause it tTo fall on the home and could cause damage

to the home as well ag serious 1injury Lo any

occupants of the home."

At the +trial, there was evidence presented both in
support of and in opposition to Ledford's nuisance allegation.
Specifically, Ledford testified regarding the danger that she
asserted the tree posed to her property and to persons on her
property. Ledford's husband, Roger, testified regarding the

proximity of the tree to their home, the size of the tree,

previcus damage to the tree, Lhe present appearance cf the

10
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tree, and the danger Lhat he asserted the tree posed Lo their
property and persons on their property. Debbie Young
testified regarding previcus damage to the tree, the steps she
had taken to save the tree, and her observance of the health
of tThe tree since that time. The Youngs also called Jim
Morris, a registered forester, as an expert witness., Morris
testified regarding the health of the Lree, previcus damage to
the tree, the proximity of the tree to the Ledfords' house,
the likelihood that the tree would fall on the Ledfords'
house, and whether he would have a problem with the tLree
remaining on the property if he were in the position of the
Ledfords. There were alsc various photographs of the tree
entered into evidence.

Because the izssue whether the pine tree was a nuisance
has already bkeen pleaded, and bhecause the trial court has
already heard evidence on that issue, the trial court should

decide that issue without conducting a second trial. See,

e.g., Ex parte Queen, %59 3So. 2d 620, 622-23 (Ala. 2006)

{holding that the trial court had erred in taking additional
evidence on remand and noting that the parties had "already

had a full opportunity to offer evidence"” regarding the issue

11
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to be decided on remand). Accordingly, I would grant the
Youngs' petition for a writ of mandamus and direct the trial

court to enter a judgment based on the existing record.
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