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C o u r t t o v a c a t e i t s A p r i l 1 3 , 2 0 1 1 , o r d e r , w h i c h d e n i e d a 

r e n e w e d m o t i o n t o d i s m i s s and a s e c o n d renewed m o t i o n t o 

d i s m i s s f i l e d b y t h e m o t h e r . We deny t h e p e t i t i o n . 

T h i s i s t h e s e c o n d t i m e t h e m o t h e r and D a v i d J e r e m y V e s t 

("the f a t h e r " ) have been b e f o r e t h i s c o u r t . I n Ex p a r t e V e s t , 

[Ms. 2100127, Feb. 25, 2011] So. 3d ( A l a . C i v . App. 

2011) ( " V e s t " ) , we d e n i e d t h e m o t h e r ' s p e t i t i o n f o r a w r i t o f 

mandamus d i r e c t i n g t h e E l m o r e C i r c u i t C o u r t t o v a c a t e i t s 

o r d e r d e n y i n g t h e m o t h e r ' s o r i g i n a l m o t i o n t o d i s m i s s o r t o 

t r a n s f e r t h i s p r o c e e d i n g . 

P r o c e d u r a l H i s t o r y 

I n V e s t , we r e c i t e d t h e r e l e v a n t p r o c e d u r a l h i s t o r y 

b e f o r e o u r d e c i s i o n i n t h a t c a s e : 

"On June 25, 2010, t h e f a t h e r f i l e d i n t h e 
E l m o r e C i r c u i t C o u r t a m o t i o n s e e k i n g a m o d i f i c a t i o n 
o f t h e p r o v i s i o n a w a r d i n g t h e mother c u s t o d y o f t h e 
p a r t i e s ' m i n o r d a u g h t e r i n t h e p a r t i e s ' d i v o r c e 
j u d g m e n t , w h i c h had been e n t e r e d by t h e E l m o r e 
C i r c u i t C o u r t i n 2002, and a f i n d i n g o f c o n t e m p t 
a g a i n s t t h e m o t h e r b a s e d on a l l e g a t i o n s t h a t she had 
v i o l a t e d t h e d i v o r c e j u d g m e n t by d e n y i n g t h e f a t h e r 
t h e v i s i t a t i o n t o w h i c h he was e n t i t l e d by v i r t u e o f 
t h e v i s i t a t i o n p r o v i s i o n i n t h e d i v o r c e j u d g m e n t . On 
J u l y 23, 2010, t h e m o t h e r f i l e d a m o t i o n t o d i s m i s s 
t h e f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g on t h e g r o u n d 
t h a t venue was n o t p r o p e r i n t h e E l m o r e C i r c u i t 
C o u r t b e c a u s e , she s a i d , (1) she had p r e v i o u s l y 
commenced a p o s t d i v o r c e p r o c e e d i n g i n t h e M o b i l e 
C i r c u i t C o u r t t h a t was s t i l l p e n d i n g and t h e f a t h e r 
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had n e i t h e r o b j e c t e d t o venue i n t h a t p r o c e e d i n g n o r 
moved t h e M o b i l e C i r c u i t C o u r t t o t r a n s f e r t h a t 
p r o c e e d i n g t o t h e E l m o r e C i r c u i t C o u r t , and (2) 
n e i t h e r p a r t y was t h e n l i v i n g i n E l m o r e C o u n t y and 
t h e f a t h e r had l i v e d i n M o b i l e C o u n t y f o r o v e r two 
y e a r s . On A u g u s t 6, 2010, t h e m o t h e r amended h e r 
m o t i o n t o a s s e r t an a d d i t i o n a l g r o u n d and t o s e e k , 
as an a l t e r n a t i v e t o d i s m i s s a l , a t r a n s f e r o f t h e 
f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g t o t h e M o b i l e 
C i r c u i t C o u r t . The a d d i t i o n a l g r o u n d t h e m o t h e r 
a s s e r t e d was t h a t t h e f a t h e r had w a i v e d any r i g h t he 
may have had t o o b j e c t t o venue i n t h e M o b i l e 
C i r c u i t C o u r t (1) by a d m i t t i n g i n t h e m o t h e r ' s 
p o s t d i v o r c e p r o c e e d i n g i n t h e M o b i l e C i r c u i t C o u r t 
t h a t he had l i v e d i n M o b i l e C o u n t y and (2) by 
f a i l i n g t o a s s e r t an o b j e c t i o n t o venue i n t h e 
M o b i l e C i r c u i t C o u r t . F o l l o w i n g a h e a r i n g , t h e 
E l m o r e C i r c u i t C o u r t , on September 29, 2010, e n t e r e d 
an o r d e r d e n y i n g t h e m o t h e r ' s m o t i o n . 

"On November 8, 2010, t h e m o t h e r p e t i t i o n e d t h i s 
c o u r t f o r a w r i t o f mandamus. A f t e r a p r e l i m i n a r y 
r e v i e w o f t h e p e t i t i o n , t h i s c o u r t c a l l e d f o r an 
answer t o t h e p e t i t i o n and b r i e f s i n s u p p o r t o f , and 
i n o p p o s i t i o n t o , t h e m o t h e r ' s p e t i t i o n . " 

___ So. 3d a t ___ ( f o o t n o t e o m i t t e d ) . 

I n V e s t , we c o n c l u d e d t h a t t h e m o t h e r had f a i l e d t o 

e s t a b l i s h t h a t she had a c l e a r l e g a l r i g h t t o an o r d e r 

c o m p e l l i n g t h e E l m o r e C i r c u i t C o u r t t o v a c a t e i t s o r d e r 

d e n y i n g t h e m o t h e r ' s o r i g i n a l m o t i o n t o d i s m i s s o r t o t r a n s f e r 

t h e a c t i o n . E x p l a i n i n g o u r r a t i o n a l e , we s t a t e d : 

"The m o t h e r a r g u e s t h a t t h e E l m o r e C i r c u i t C o u r t 
e r r e d i n d e n y i n g h e r m o t i o n t o d i s m i s s o r t r a n s f e r 
t h e f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g b e c a u s e , she 
s a y s , § 6-5-440, A l a . Code 1975, b a r s t h e f a t h e r ' s 
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p o s t d i v o r c e p r o c e e d i n g . S e c t i o n 6-5-440 p r o v i d e s : 

"'No p l a i n t i f f i s e n t i t l e d t o 
p r o s e c u t e two a c t i o n s i n t h e c o u r t s o f t h i s 
s t a t e a t t h e same t i m e f o r t h e same c a u s e 
and a g a i n s t t h e same p a r t y . I n s u c h a c a s e , 
t h e d e f e n d a n t may r e q u i r e t h e p l a i n t i f f t o 
e l e c t w h i c h he w i l l p r o s e c u t e , i f commenced 
s i m u l t a n e o u s l y , and t h e p e n d e n c y o f t h e 
f o r m e r i s a good d e f e n s e t o t h e l a t t e r i f 
commenced a t d i f f e r e n t t i m e s . ' 

" R e g a r d i n g § 6-5-440, t h e supreme c o u r t has s t a t e d : 

" ' T h i s C o u r t has h e l d t h a t t h e 
o b l i g a t i o n i m p o s e d on a d e f e n d a n t u n d e r 
R u l e 1 3 ( a ) , A l a . R. C i v . P., t o a s s e r t 
c o m p u l s o r y c o u n t e r c l a i m s , when r e a d i n 
c o n j u n c t i o n w i t h § 6-5-440, A l a . Code 1975, 
w h i c h p r o h i b i t s a p a r t y f r o m p r o s e c u t i n g 
two a c t i o n s f o r t h e same c a u s e and a g a i n s t 
t h e same p a r t y , i s t a n t a m o u n t t o m a k i n g t h e 
d e f e n d a n t w i t h a c o m p u l s o r y c o u n t e r c l a i m i n 
t h e f i r s t a c t i o n a " p l a i n t i f f " i n t h a t 
a c t i o n ( f o r p u r p o s e s o f § 6-5-440) as o f 
t h e t i m e o f i t s commencement. See, e.g., Ex  
p a r t e P a r s o n s & W h i t t e m o r e Alabama P i n e  
C o n s t r . C o r p . , 658 So. 2d 414 ( A l a . 1 9 9 5 ) ; 
P e n i c k v. Cado Systems o f C e n t . A l a b a m a ,  
I n c . , 628 So. 2d 598 ( A l a . 1 9 9 3 ) ; Ex p a r t e  
C a n a l I n s . Co., 534 So. 2d 582 ( A l a . 1 98 8 ) . 
Thus, t h e d e f e n d a n t s u b j e c t t o t h e 
c o u n t e r c l a i m r u l e who commences a n o t h e r 
a c t i o n has v i o l a t e d t h e p r o h i b i t i o n i n § 
6-5-440 a g a i n s t m a i n t a i n i n g two a c t i o n s f o r 
t h e same c a u s e . We a f f i r m t h e g e n e r a l r u l e 
e x p r e s s e d i n t h e s e c a s e s ; t o do o t h e r w i s e 
w o u l d i n v i t e w a s t e o f s c a r c e j u d i c i a l 
r e s o u r c e s a n d p r o m o t e p i e c e m e a l 
l i t i g a t i o n . ' 

"Ex p a r t e Breman Lake V i e w R e s o r t , L.P., 729 So. 2d 
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849, 851 ( A l a . 1 9 9 9 ) . The m o t h e r a r g u e s t h a t t h e 
c l a i m a s s e r t e d i n t h e p o s t d i v o r c e p r o c e e d i n g 
commenced by t h e f a t h e r i n t h e E l m o r e C i r c u i t C o u r t 
c o n s t i t u t e s a c o m p u l s o r y c o u n t e r c l a i m i n t h e 
p o s t d i v o r c e p r o c e e d i n g she commenced i n t h e M o b i l e 
C i r c u i t C o u r t and, t h e r e f o r e , t h a t h i s commencement 
o f a p o s t d i v o r c e p r o c e e d i n g i n t h e E l m o r e C i r c u i t 
C o u r t v i o l a t e s § 6-5-440. 

" A l t h o u g h t h e mother a s s e r t e d i n t h e E l m o r e 
C i r c u i t C o u r t t h a t t h e p o s t d i v o r c e p r o c e e d i n g t h e 
f a t h e r had commenced i n t h a t c o u r t was due t o be 
d i s m i s s e d o r t r a n s f e r r e d due t o t h e p e n d e n c y o f h e r 
p r e v i o u s l y commenced p o s t d i v o r c e p r o c e e d i n g i n t h e 
M o b i l e C i r c u i t C o u r t , she n e i t h e r c i t e d § 6-5-440 t o 
t h e E l m o r e C i r c u i t C o u r t i n s u p p o r t o f t h a t 
a s s e r t i o n n o r a s s e r t e d i n t h e E l m o r e C i r c u i t C o u r t 
t h a t t h e c l a i m a s s e r t e d i n t h e m o t i o n commencing t h e 
f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g i n t h e E l m o r e 
C i r c u i t C o u r t c o n s t i t u t e d a c o m p u l s o r y c o u n t e r c l a i m 
i n t h e m o t h e r ' s p o s t d i v o r c e p r o c e e d i n g . I n r u l i n g on 
t h e m o t h e r ' s mandamus p e t i t i o n , we c a n n o t c o n s i d e r 
an argument t h a t she d i d n o t p r e s e n t t o t h e E l m o r e 
C i r c u i t C o u r t . See Ex p a r t e A m e r i c a n Res. I n s . Co., 
58 So. 3d 118, 121 n.2 ( A l a . 2010) ( ' R e s t o r a t i o n 
C o a t i n g s d i d n o t a r g u e t o t h e t r i a l c o u r t t h a t 
M o b i l e C o u n t y was an i m p r o p e r venue u n d e r § 
6 - 3 - 7 ( a ) , A l a . Code 1975. Thus, any s u c h argument 
has been w a i v e d . ' ) . M o r e o v e r , even i f we c o u l d 
c o n s i d e r t h e m o t h e r ' s argument t h a t t h e c l a i m 
a s s e r t e d i n t h e f a t h e r ' s m o t i o n c o n s t i t u t e s a 
c o m p u l s o r y c o u n t e r c l a i m b a r r e d by § 6-5-440, t h e 
mot h e r d i d n o t e s t a b l i s h i n t h e E l m o r e C i r c u i t C o u r t 
t h a t she was e n t i t l e d t o p r e v a i l on t h e m e r i t s o f 
t h a t argument b e c a u s e she d i d n o t f i l e i n t h e E l m o r e 
C i r c u i t C o u r t a copy o f t h e p l e a d i n g w i t h w h i c h she 
commenced h e r p o s t d i v o r c e p r o c e e d i n g and, t h u s , 
f a i l e d t o e s t a b l i s h t h a t t h e c l a i m a s s e r t e d i n t h e 
f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g was a c o m p u l s o r y 
c o u n t e r c l a i m i n h e r p o s t d i v o r c e p r o c e e d i n g i n t h e 
M o b i l e C i r c u i t C o u r t . T h e r e f o r e , we c a n n o t h o l d t h a t 
t h e E l m o r e C i r c u i t C o u r t e r r e d i n d e n y i n g t h e 
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m o t h e r ' s m o t i o n t o d i s m i s s o r t r a n s f e r b a s e d on t h e 
m o t h e r ' s argument t h a t § 6-5-440 b a r r e d t h e f a t h e r ' s 
p o s t d i v o r c e p r o c e e d i n g . See Ex p a r t e de Vega, [[Ms. 
1091491, Dec. 17, 2010] So. 3d , ( A l a . 
2 0 1 0 ) ] , and Ex p a r t e P i k e F a b r i c a t i o n [ , I n c . , 859 
So. 2d 1089, 1091 ( A l a . 2 0 0 2 ) ] . 

"The mother a l s o a r g u e s t h a t t h e E l m o r e C i r c u i t 
C o u r t e r r e d i n d e n y i n g h e r m o t i o n t o d i s m i s s o r 
t r a n s f e r b e c a u s e , she s a y s , venue i s n o t p r o p e r i n 
t h e E l m o r e C i r c u i t C o u r t b e c a u s e , she s a y s , t h e 
f a t h e r had been r e s i d i n g i n M o b i l e C o u n t y f o r more 
t h a n s i x months when t h e mother commenced h e r 
p o s t d i v o r c e p r o c e e d i n g i n t h e M o b i l e C i r c u i t C o u r t . 
However, a l t h o u g h t h e mo t h e r a l l e g e d i n h e r m o t i o n 
t o d i s m i s s o r t r a n s f e r t h a t venue was n o t p r o p e r i n 
t h e E l m o r e C i r c u i t C o u r t b e c a u s e , she s a i d , t h e 
f a t h e r had been r e s i d i n g i n M o b i l e C o u n t y f o r o v e r 
two y e a r s and she had been r e s i d i n g i n M i s s i s s i p p i , 
she d i d n o t s u b m i t any e v i d e n c e p r o v i n g t h o s e 
a l l e g a t i o n s . I n t h e a b s e n c e o f any e v i d e n c e p r o v i n g 
t h o s e a l l e g a t i o n s , we c a n n o t h o l d t h a t t h e E l m o r e 
C i r c u i t C o u r t e r r e d i n d e n y i n g t h e m o t h e r ' s m o t i o n 
t o d i s m i s s o r t r a n s f e r b a s e d on t h e m o t h e r ' s s e c o n d 
a rgument. I d . 

"The mother a l s o a r g u e s t h a t t h e E l m o r e C i r c u i t 
C o u r t e r r e d i n d e n y i n g h e r m o t i o n t o d i s m i s s o r 
t r a n s f e r b e c a u s e , she s a y s , t h e f a t h e r d i d n o t 
o b j e c t t o venue i n h e r p o s t d i v o r c e p r o c e e d i n g i n t h e 
M o b i l e C i r c u i t C o u r t and t h e r e b y w a i v e d any 
o b j e c t i o n t o venue i n t h e M o b i l e C i r c u i t C o u r t . 
However, t h e mother d i d n o t s u b m i t t o t h e E l m o r e 
C i r c u i t C o u r t t h e p l e a d i n g s t h a t had been f i l e d i n 
h e r p o s t d i v o r c e p r o c e e d i n g i n t h e M o b i l e C i r c u i t 
C o u r t , and, c o n s e q u e n t l y , t h e r e was no e v i d e n c e 
b e f o r e t h e E l m o r e C i r c u i t C o u r t p r o v i n g t h a t t h e 
f a t h e r had w a i v e d h i s o b j e c t i o n t o venue i n t h e 
M o b i l e C i r c u i t C o u r t . T h e r e f o r e , we c a n n o t h o l d t h a t 
t h e E l m o r e C i r c u i t C o u r t e r r e d i n d e n y i n g t h e 
m o t h e r ' s m o t i o n t o d i s m i s s o r t r a n s f e r b a s e d on t h e 
m o t h e r ' s t h i r d a r gument. 
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" A c c o r d i n g l y , t h e mot h e r has n o t e s t a b l i s h e d 
t h a t she has a c l e a r l e g a l r i g h t t o an o r d e r 
c o m p e l l i n g t h e E l m o r e C i r c u i t C o u r t t o v a c a t e i t s 
o r d e r d e n y i n g t h e m o t h e r ' s m o t i o n t o d i s m i s s o r 
t r a n s f e r ; t h e r e f o r e , we deny t h e m o t h e r ' s p e t i t i o n 
f o r a w r i t o f mandamus. See Ex p a r t e C h i l d r e n ' s  
Hosp. o f A l a b a m a , [931 So. 2d 1, 5-6 ( A l a . 2 0 0 5 ) ] . " 

So. 3d a t . 

A f t e r we d e n i e d t h e m o t h e r ' s p e t i t i o n f o r a w r i t o f 

mandamus i n V e s t , t h e m o t h e r , on M a r c h 10, 2011, f i l e d a 

renewed m o t i o n t o d i s m i s s t h e f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g 

i n t h e E l m o r e C i r c u i t C o u r t and, on A p r i l 8, 2011, f i l e d a 

s e c o n d renewed m o t i o n t o d i s m i s s t h e f a t h e r ' s p o s t d i v o r c e 

p r o c e e d i n g i n t h e E l m o r e C i r c u i t C o u r t . The renewed m o t i o n t o 

d i s m i s s and t h e s e c o n d renewed m o t i o n t o d i s m i s s a s s e r t e d t h a t 

t h e f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g i n t h e E l m o r e C i r c u i t 

C o u r t c o n s t i t u t e d a c o m p u l s o r y c o u n t e r c l a i m i n t h e p o s t d i v o r c e 

p r o c e e d i n g t h e mother had f i l e d i n t h e M o b i l e C i r c u i t C o u r t 

and, t h e r e f o r e , t h a t t h e f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g i n 

t h e E l m o r e C i r c u i t C o u r t was b a r r e d by § 6-5-440, A l a . Code 

1975. Those m o t i o n s a l s o a s s e r t e d t h a t t h e f a t h e r ' s 

p o s t d i v o r c e p r o c e e d i n g i n t h e E l m o r e C i r c u i t C o u r t s h o u l d be 

d i s m i s s e d b e c a u s e , t h e mother s a i d , he had w a i v e d h i s 

o b j e c t i o n t o venue i n t h e M o b i l e C i r c u i t C o u r t by f a i l i n g t o 
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a s s e r t an o b j e c t i o n t o venue i n t h e o b j e c t i o n he had f i l e d i n 

r e s p o n s e t o t h e m o t h e r ' s m o t i o n i n i t i a t i n g h e r p o s t d i v o r c e 

p r o c e e d i n g i n t h e M o b i l e C i r c u i t C o u r t . The mother a t t a c h e d t o 

h e r m o t i o n s c e r t i f i e d c o p i e s o f t h e m o t i o n she had f i l e d t o 

i n i t i a t e h e r p o s t d i v o r c e p r o c e e d i n g i n t h e M o b i l e C i r c u i t 

C o u r t and t h e o b j e c t i o n t h a t t h e f a t h e r had f i l e d i n r e s p o n s e . 

On A p r i l 13, 2011, t h e E l m o r e C i r c u i t C o u r t e n t e r e d an o r d e r 

d e n y i n g t h e m o t h e r ' s renewed m o t i o n t o d i s m i s s and h e r s e c o n d 

renewed m o t i o n t o d i s m i s s . 

On A p r i l 14, 2011, t h e mot h e r p e t i t i o n e d t h i s c o u r t f o r 

a w r i t o f mandamus. A f t e r a p r e l i m i n a r y r e v i e w o f t h e 

p e t i t i o n , t h i s c o u r t c a l l e d f o r an answer t o t h e p e t i t i o n and 

b r i e f s i n s u p p o r t o f , and i n o p p o s i t i o n t o , t h e m o t h e r ' s 

p e t i t i o n . 

S t a n d a r d o f R e v i e w 

"A p e t i t i o n f o r t h e w r i t o f mandamus i s t h e 
a p p r o p r i a t e means by w h i c h t o c h a l l e n g e a t r i a l 
c o u r t ' s o r d e r r e g a r d i n g a change o f ven u e . Ex p a r t e  
Sawyer, 892 So. 2d 898, 901 ( A l a . 2 0 0 4 ) . The w r i t o f 
mandamus i s an e x t r a o r d i n a r y remedy; i t w i l l n o t be 
i s s u e d u n l e s s t h e p e t i t i o n e r shows '"'(1) a c l e a r 
l e g a l r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r s o u g h t ; 
(2) an i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o 
p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do s o ; (3) t h e 
l a c k o f a n o t h e r a d e q u a t e remedy; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . ' " ' Ex p a r t e  
I n v e r n e s s C o n s t r . Co., 775 So. 2d 153, 156 ( A l a . 
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2000) ( q u o t i n g Ex p a r t e G a t e s , 675 So. 2d 371, 374 
( A l a . 1 9 9 6 ) ) ; Ex p a r t e P f i z e r , I n c . , 746 So. 2d 960, 
962 ( A l a . 1 9 9 9 ) . " 

Ex p a r t e C h i l d r e n ' s Hosp. o f Al a b a m a , 931 So. 2d 1, 5-6 ( A l a . 

2 0 0 5 ) . 

" A p p l y i n g t h e g e n e r a l r u l e s t o a p e t i t i o n f o r a 
w r i t o f mandamus c h a l l e n g i n g a r u l i n g r e l a t e d t o 
ve n u e , t h i s C o u r t has h e l d : 'The b u r d e n o f p r o v i n g 
i m p r o p e r venue i s on t h e p a r t y r a i s i n g t h e i s s u e and 
on r e v i e w o f an o r d e r t r a n s f e r r i n g o r r e f u s i n g t o 
t r a n s f e r , a w r i t o f mandamus w i l l n o t be g r a n t e d 
u n l e s s t h e r e i s a c l e a r s h o w i n g o f e r r o r on t h e p a r t 
o f t h e t r i a l j u d g e . ' Ex p a r t e F i n a n c e A m e r i c a C o r p . , 
507 So. 2d 458 , 4 60 ( A l a . 1 9 8 7 ) . 'Our r e v i e w i s 
l i m i t e d t o o n l y t h o s e f a c t s t h a t were b e f o r e t h e 
t r i a l c o u r t . ' Ex p a r t e Kane, 98 9 So. 2d 509, 511 
( A l a . 2 0 0 8 ) . " 

Ex p a r t e de Vega, [Ms. 10914 91 , Dec. 17, 2010] So. 3d , 

( A l a . 2 0 1 0 ) . 

A n a l y s i s 

S e c t i o n 30-3-5, A l a . Code 1975, d e t e r m i n e s t h e p r o p e r 

venue f o r b o t h t h e m o t h e r ' s p o s t d i v o r c e p r o c e e d i n g and t h e 

f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g . S e c t i o n 30-3-5 p r o v i d e s : 

" N o t w i t h s t a n d i n g any l a w t o t h e c o n t r a r y , venue  
o f a l l p r o c e e d i n g s f o r p e t i t i o n s o r o t h e r a c t i o n s 
s e e k i n g m o d i f i c a t i o n , i n t e r p r e t a t i o n , o r e n f o r c e m e n t 
o f a f i n a l d e c r e e a w a r d i n g c u s t o d y o f a c h i l d o r  
c h i l d r e n t o a p a r e n t a n d / o r g r a n t i n g v i s i t a t i o n  
r i g h t s , a n d / o r a w a r d i n g c h i l d s u p p o r t , a n d / o r 
a w a r d i n g o t h e r e x p e n s e s i n c i d e n t t o t h e s u p p o r t o f 
a m i n o r c h i l d o r c h i l d r e n , a n d / o r g r a n t i n g 
p o s t - m i n o r i t y b e n e f i t s f o r a c h i l d o r c h i l d r e n i s 

9 



2100647 

c h a n g e d so t h a t venue w i l l l i e i n : (1) t h e o r i g i n a l  
c i r c u i t c o u r t r e n d e r i n g t h e f i n a l d e c r e e ; o r (2) i n  
t h e c i r c u i t c o u r t o f t h e c o u n t y where b o t h t h e  
c u s t o d i a l p a r e n t o r , i n t h e c a s e o f p o s t - m i n o r i t y 
b e n e f i t s , where t h e most r e c e n t c u s t o d i a l p a r e n t , 
t h a t p a r e n t h a v i n g c u s t o d y a t t h e t i m e o f t h e 
c h i l d ' s a t t a i n i n g m a j o r i t y , and t h e s a i d c h i l d o r  
c h i l d r e n have r e s i d e d f o r a p e r i o d o f a t l e a s t t h r e e  
c o n s e c u t i v e y e a r s i m m e d i a t e l y p r e c e d i n g t h e f i l i n g  
o f t h e p e t i t i o n o r o t h e r a c t i o n . The c u r r e n t o r most 
r e c e n t c u s t o d i a l p a r e n t s h a l l be a b l e t o c h o o s e t h e 
p a r t i c u l a r venue as h e r e i n p r o v i d e d , r e g a r d l e s s o f 
w h i c h p a r t y f i l e s t h e p e t i t i o n o r o t h e r a c t i o n . " 

( E mphasis added.) 

The r e c o r d e s t a b l i s h e s t h e f o l l o w i n g m a t e r i a l f a c t s . The 

E l m o r e C i r c u i t C o u r t e n t e r e d a judgment d i v o r c i n g t h e m o t h e r 

and t h e f a t h e r on M a r c h 20, 2002. The d i v o r c e judgment awarded 

t h e mother p r i m a r y p h y s i c a l c u s t o d y o f t h e p a r t i e s ' c h i l d and 

awarded t h e f a t h e r v i s i t a t i o n . The f a t h e r f i l e d a p e t i t i o n t o 

m o d i f y t h e d i v o r c e judgment i n t h e E l m o r e C i r c u i t C o u r t on 

September 7, 2005, and t h e mother f i l e d an answer t o t h e 

f a t h e r ' s p e t i t i o n and a p e t i t i o n f o r a r u l e n i s i i n t h e E l m o r e 

C i r c u i t C o u r t on September 8, 2005. On O c t o b e r 6, 2006, t h e 

m o t h e r and t h e f a t h e r e n t e r e d i n t o an agreement m o d i f y i n g t h e 

d i v o r c e judgment and r e s o l v i n g t h e d i s p u t e s t h a t were t h e 

s u b j e c t o f t h e 2005 p o s t d i v o r c e p r o c e e d i n g . The m o t h e r 

r e m a i n e d t h e c u s t o d i a l p a r e n t o f t h e p a r t i e s ' c h i l d . Sometime 
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between M a r c h 20, 2002 and O c t o b e r 6, 2006, t h e m o t h e r and t h e 

p a r t i e s ' c h i l d moved t o M i s s i s s i p p i . Sometime a f t e r O c t o b e r 6, 

2006, t h e f a t h e r moved t o M o b i l e C o u n t y . When t h e mother f i l e d 

h e r p o s t d i v o r c e p r o c e e d i n g i n t h e M o b i l e C i r c u i t C o u r t on June 

10, 2010, she and t h e p a r t i e s ' m i n o r c h i l d had r e s i d e d i n 

M i s s i s s i p p i f o r t h e t h r e e - y e a r p e r i o d i m m e d i a t e l y p r e c e d i n g 

t h e f i l i n g o f t h a t p r o c e e d i n g , and t h e f a t h e r was r e s i d i n g i n 

M o b i l e C o u n t y . 

B e c a u s e t h e mother and t h e p a r t i e s ' c h i l d had n o t r e s i d e d 

i n a c o u n t y i n Alabama f o r a p e r i o d o f a t l e a s t t h r e e 

c o n s e c u t i v e y e a r s i m m e d i a t e l y p r e c e d i n g t h e f i l i n g o f h e r 

p o s t d i v o r c e p r o c e e d i n g i n t h e M o b i l e C i r c u i t C o u r t , § 30-3-5 

d i c t a t e d t h a t t h e p r o p e r venue f o r t h e m o t h e r ' s p o s t d i v o r c e 

p r o c e e d i n g was t h e E l m o r e C i r c u i t C o u r t , w h i c h was " t h e 

o r i g i n a l c i r c u i t c o u r t r e n d e r i n g t h e f i n a l [ d i v o r c e ] d e c r e e . " 

The f a c t t h a t t h e f a t h e r , who was n o t t h e c u s t o d i a l p a r e n t , 

was r e s i d i n g i n M o b i l e C o u n t y when t h e mother f i l e d h e r 

p o s t d i v o r c e p r o c e e d i n g was i r r e l e v a n t t o t h e d e t e r m i n a t i o n o f 

t h e p r o p e r venue o f t h e m o t h e r ' s p o s t d i v o r c e p r o c e e d i n g u n d e r 

§ 30-3-5. The f a t h e r s u b s e q u e n t l y f i l e d h i s p o s t d i v o r c e 

p r o c e e d i n g i n t h e E l m o r e C i r c u i t C o u r t , w h i c h was t h e p r o p e r 
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venue f o r t h a t p r o c e e d i n g u n d e r § 30-3-5. 

Thus, i n a r g u i n g t h a t § 6-5-440 b a r s t h e f a t h e r ' s 

p o s t d i v o r c e p r o c e e d i n g b e c a u s e she had p r e v i o u s l y f i l e d a 

p o s t d i v o r c e p r o c e e d i n g i n t h e M o b i l e C i r c u i t C o u r t , t h e mo t h e r 

i s a s k i n g t h i s c o u r t t o h o l d t h a t one f o r m e r s p o u s e may r a c e 

t o t h e c o u r t h o u s e and f i l e a p o s t d i v o r c e p r o c e e d i n g i n an 

i m p r o p e r venue and t h e r e b y b a r t h e o t h e r f o r m e r s p o u s e f r o m 

f i l i n g a p o s t d i v o r c e p r o c e e d i n g i n t h e p r o p e r v e n u e . The 

m o t h e r has c i t e d no b i n d i n g p r e c e d e n t t h a t d i c t a t e s t h a t 

r e s u l t . M o r e o v e r , i f we were t o h o l d t h a t § 6-5-440 d i c t a t e s 

s u c h a r e s u l t , we w o u l d be e n c o u r a g i n g f o r m e r s p o u s e s t o r a c e 

t o t h e c o u r t h o u s e and f o r u m shop. C o n s e q u e n t l y , we h o l d t h a t , 

u n d e r t h e p a r t i c u l a r c i r c u m s t a n c e s o f t h i s c a s e , § 6-5-440 

does n o t b a r t h e f a t h e r ' s p o s t d i v o r c e p r o c e e d i n g i n t h e E l m o r e 

C i r c u i t C o u r t . 

The mother a l s o a r g u e s t h a t t h e f a t h e r w a i v e d h i s 

o b j e c t i o n t o venue i n t h e M o b i l e C i r c u i t C o u r t by f a i l i n g t o 

o b j e c t t o venue i n t h e o b j e c t i o n he f i l e d i n r e s p o n s e t o t h e 

m o t i o n t h e mother f i l e d t o i n i t i a t e h e r p o s t d i v o r c e p r o c e e d i n g 

i n t h e M o b i l e C i r c u i t C o u r t . However, we c a n n o t c o n s i d e r t h a t 

i s s u e b e c a u s e t h e M o b i l e C i r c u i t C o u r t , t h e c o u r t i n w h i c h t h e 
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w a i v e r a l l e g e d l y o c c u r r e d , i s t h e p r o p e r c o u r t t o r u l e on t h a t 

i s s u e i n t h e f i r s t i n s t a n c e and we do n o t have a r u l i n g on 

t h a t i s s u e by t h e M o b i l e C i r c u i t C o u r t b e f o r e u s . See Norman  

v. Bozeman, 605 So. 2d 1210, 1214 ( A l a . 1992) ("[A]n i s s u e 

r a i s e d on a p p e a l must have f i r s t been p r e s e n t e d t o and r u l e d 

on by t h e t r i a l c o u r t . " ) 

A l t h o u g h t h e mother p r e s e n t s a d d i t i o n a l a r g u m e n t s i n 

s u p p o r t o f h e r mandamus p e t i t i o n , we c a n n o t c o n s i d e r them 

b e c a u s e she d i d n o t p r e s e n t them t o t h e E l m o r e C i r c u i t C o u r t . 

See V e s t , So. 3d a t . 

A c c o r d i n g l y , t h e mother has n o t e s t a b l i s h e d t h a t she has 

a c l e a r l e g a l r i g h t t o an o r d e r c o m p e l l i n g t h e E l m o r e C i r c u i t 

C o u r t t o v a c a t e i t s o r d e r d e n y i n g t h e m o t h e r ' s renewed m o t i o n 

t o d i s m i s s and h e r s e c o n d renewed m o t i o n t o d i s m i s s ; 

t h e r e f o r e , we deny t h e m o t h e r ' s p e t i t i o n f o r a w r i t o f 

mandamus. See Ex p a r t e C h i l d r e n ' s Hosp. o f A l a b a m a , s u p r a . 
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