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A s s o c i a t i o n , I n c . ("the a s s o c i a t i o n " ) , and J e w e l G r e e n ; 

g r a n t i n g a m o t i o n t o d i s m i s s f i l e d by J . K nox A r g o , N i c h o l a s 

Hughes, and J . K nox A r g o , P.C.; and d e n y i n g a m o t i o n f o r a 

p a r t i a l summary judgment f i l e d by Downing. 

P r o c e d u r a l H i s t o r y 

On M a r c h 30, 2010, Downing f i l e d i n t h e t r i a l c o u r t a 

p e t i t i o n f o r a w r i t o f mandamus and a c o m p l a i n t a g a i n s t t h e 

a s s o c i a t i o n and G r e e n , i n h e r i n d i v i d u a l c a p a c i t y and as 

p r e s i d e n t o f t h e a s s o c i a t i o n . Downing a l l e g e d t h a t t h e 

a s s o c i a t i o n and G r e e n had f a i l e d t o a l l o w h e r t o i n s p e c t t h e 

c o r p o r a t e r e c o r d s o f t h e a s s o c i a t i o n and r e q u e s t e d t h a t t h e 

t r i a l c o u r t r e q u i r e t h e a s s o c i a t i o n and G r e e n t o a l l o w h e r t o 

a c c e s s t h o s e r e c o r d s . Downing a l s o a l l e g e d t h a t t h e 

a s s o c i a t i o n and G r e e n had b r e a c h e d t h e i r f i d u c i a r y d u t y t o h e r 

by f a i l i n g t o a l l o w h e r a c c e s s t o t h e c o r p o r a t e r e c o r d s . 

Downing f u r t h e r a l l e g e d t h a t G r e e n and t h e a s s o c i a t i o n had 

s l a n d e r e d t h e t i t l e t o h e r p r o p e r t y by f i l i n g a n o t i c e o f " l i s 

pendens f a l s e l y a c c u s [ i n g h e r ] o f n o t p a y i n g a s s e s s m e n t s 

c h a r g e d a g a i n s t t h e [ D o w n i n g ] p r o p e r t y . " F i n a l l y , Downing 

a l l e g e d t h a t G r e e n and t h e a s s o c i a t i o n had m a l i c i o u s l y 
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p r o s e c u t e d an a c t i o n " a l l e g i n g t h a t Downing had f a i l e d t o pay 

a s s e s s m e n t s i m p o s e d by [ t h e a s s o c i a t i o n ] . " 

On May 11, 2010, t h e a s s o c i a t i o n and Green f i l e d a m o t i o n 

t o d i s m i s s o r , i n t h e a l t e r n a t i v e , f o r a summary j u d g m e n t . On 

F e b r u a r y 4, 2011, Downing f i l e d an amended c o m p l a i n t . I n h e r 

amended c o m p l a i n t , Downing a s s e r t e d t h e same c l a i m s she had 

a s s e r t e d i n h e r o r i g i n a l c o m p l a i n t and added A r g o , Hughes, and 

J . Knox A r g o , P.C., as d e f e n d a n t s . Downing a l s o i n c l u d e d a 

f r a u d c l a i m a g a i n s t Hughes b a s e d on h i s a l l e g e d f r a u d u l e n t 

m i s r e p r e s e n t a t i o n t h a t t h e a s s o c i a t i o n ' s dues had been 

p r o p e r l y i n c r e a s e d . F i n a l l y , Downing a l s o a s s e r t e d a r e q u e s t 

f o r a d e c l a r a t o r y j udgment on t h e i s s u e w h e t h e r t h e dues had 

been p r o p e r l y i n c r e a s e d . 

The a s s o c i a t i o n and Green a g a i n moved f o r a summary 

j u d g m e n t , and Hughes, A r g o , and J . Knox A r g o , P.C., moved f o r 

d i s m i s s a l . Downing moved f o r a p a r t i a l summary judgment on 

h e r r e q u e s t f o r a d e c l a r a t o r y j u d g m e n t . She a l s o moved t o 

s t r i k e c e r t a i n e v i d e n c e s u b m i t t e d by t h e a s s o c i a t i o n and 

G r e e n . On M a r c h 9, 2011, t h e t r i a l c o u r t e n t e r e d a judgment 

g r a n t i n g t h e a s s o c i a t i o n and G r e e n ' s m o t i o n f o r a summary 

j u d g m e n t ; g r a n t i n g t h e m o t i o n t o d i s m i s s f i l e d by Hughes, 
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A r g o , and J . K nox A r g o , P.C.; and d e n y i n g Downing's m o t i o n f o r 

a p a r t i a l summary judgment and h e r m o t i o n t o s t r i k e . On M a r c h 

31, 2011, Downing f i l e d h e r n o t i c e o f a p p e a l t o t h e Alabama 

Supreme C o u r t ; t h a t c o u r t t r a n s f e r r e d t h e a p p e a l t o t h i s 

c o u r t , p u r s u a n t t o A l a . Code 1975, § 12-2-7. 

F a c t s 

G r e e n i s t h e p r e s i d e n t o f t h e a s s o c i a t i o n . G r e e n 

t e s t i f i e d i n h e r d e p o s i t i o n t h a t t h e a s s o c i a t i o n was f o r m e d i n 

1 98 9. She t e s t i f i e d t h a t t h e H a l c y o n Oaks s u b d i v i s i o n i s 

composed o f g a r d e n homes and townhomes. A c c o r d i n g t o G r e e n , 

t h e a n n u a l a s s e s s m e n t f e e f o r a l l homeowners i n t h e 

s u b d i v i s i o n was o r i g i n a l l y s e t a t $ 2 5 and townhome owners p a i d 

a d d i t i o n a l m o n t h l y dues f o r t h e i r p a r k i n g . She t e s t i f i e d 

t h a t , a t some p o i n t , t h e a n n u a l a s s e s s m e n t f e e was i n c r e a s e d 

t o $50 f o r o n l y garden-home owners. 

Green t e s t i f i e d t h a t she had been t o l d t h a t , i n 2002, t h e 

townhome owners g o t t o g e t h e r and d e c i d e d t h a t t h e y w a n t e d t o 

pay an a n n u a l a s s e s s m e n t f e e o f $50 p e r y e a r i n s t e a d o f t h e 

a d d i t i o n a l m o n t h l y dues t h e y were p a y i n g f o r p a r k i n g and t h a t 

t h e a s s o c i a t i o n had a g r e e d and had i n c r e a s e d t h e townhome 

o w n e r s ' a n n u a l a s s e s s m e n t f e e t o $50. She t e s t i f i e d t h a t she 
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was n o t p r e s e n t f o r t h a t d i s c u s s i o n and t h a t t h e r e were no 

c o r p o r a t e r e c o r d s s h o w i n g t h e i n c r e a s e . She l a t e r s t a t e d , 

h o wever, t h a t a l l t h e homeowners were s e n t a l e t t e r r e g a r d i n g 

p a y i n g an a n n u a l a s s e s s m e n t f e e o f $50 and t h a t t h e townhome 

owners were s u p p o s e d t o pay an a n n u a l a s s e s s m e n t f e e o f $50 

a c c o r d i n g t o t h e a s s o c i a t i o n ' s b y l a w s and t h e m i n u t e s o f a 

m e e t i n g o f t h e a s s o c i a t i o n ' s o f f i c e r s . 

Downing p u r c h a s e d a townhome i n t h e H a l c y o n Oaks 

s u b d i v i s i o n i n o r a r o u n d 1990. By p u r c h a s i n g t h e p r o p e r t y , 

she a u t o m a t i c a l l y became a member o f t h e a s s o c i a t i o n . Downing 

p a i d an a n n u a l a s s e s s m e n t f e e o f $ 2 5 e a c h y e a r and d i d n o t 

i n c r e a s e h e r payment t o $50. On June 8, 2009, Downing 

r e c e i v e d a n o t i c e f r o m Green i n f o r m i n g h e r t h a t she owed t h e 

a s s o c i a t i o n t h e amount o f $ 2 5 p e r y e a r f r o m 2005 t h r o u g h 2009 

p l u s a $100 f i n e . On J u l y 24, 2009, Downing r e c e i v e d a l e t t e r 

f r o m A r g o , who i s an a t t o r n e y w i t h J . Knox A r g o , P.C., on 

b e h a l f o f t h e a s s o c i a t i o n ; t h a t l e t t e r s t a t e d t h a t Downing 

owed t h e a s s o c i a t i o n t h e t o t a l amount o f $444.98, w h i c h 

i n c l u d e d p a s t - d u e f e e s , i n t e r e s t , and a t t o r n e y f e e s , and t h a t 

a l a w s u i t w o u l d be f i l e d i f she d i d n o t pay t h e amount owed by 

A u g u s t 3, 2009. 
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On A u g u s t 17, 2009, t h e a s s o c i a t i o n f i l e d i n t h e 

Montgomery C i r c u i t C o u r t a c o m p l a i n t a g a i n s t Downing and f i v e 

o t h e r members o f t h e a s s o c i a t i o n s e e k i n g p a s t - d u e a s s e s s m e n t 

f e e s , a l o n g w i t h l a t e f e e s , i n t e r e s t , a t t o r n e y f e e s , and 

c o s t s ; t h a t c a s e was s t y l e d H a l c y o n Oaks Homeowners  

A s s o c i a t i o n , I n c . v. Mary Jane Downing e t a l . and was a s s i g n e d 

c a s e no. CV-09-900966. I n September 2009, Downing c o n t a c t e d 

A r g o and s c h e d u l e d an a p p o i n t m e n t t o meet w i t h h im t o d i s c u s s 

t h e c a s e . A t t h e m e e t i n g , Hughes, who i s a l s o an a t t o r n e y 

w i t h J . Knox A r g o , P.C., p r e s e n t e d a s e t t l e m e n t agreement t o 

Downing, w h i c h she r e f u s e d t o s i g n . A c c o r d i n g t o Downing, 

Hughes had s t a t e d t h a t she owed $1,144.98 t o t h e a s s o c i a t i o n 

and t h a t , i f she d i d n o t pay t h a t amount, h e r p r o p e r t y w o u l d 

be s e i z e d and s o l d t o s a t i s f y t h e i n d e b t e d n e s s owed t o t h e 

a s s o c i a t i o n . On O c t o b e r 19, 2009, t h e a s s o c i a t i o n f i l e d a 

n o t i c e o f l i s pendens a g a i n s t Downing's p r o p e r t y i n t h e 

Montgomery C o u n t y P r o b a t e C o u r t . 

Downing t e s t i f i e d i n h e r a f f i d a v i t t h a t , on November 2, 

2009, she s e n t a l e t t e r t o G r een r e q u e s t i n g a c c e s s t o c e r t a i n 

r e c o r d s o f t h e a s s o c i a t i o n . A c c o r d i n g t o Downing, she 

r e c e i v e d no r e p l y f r o m G r e e n , so she s u b m i t t e d a s e c o n d 
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r e q u e s t on December 3, 2009. A c c o r d i n g t o Downing, Green d i d 

n o t r e s p o n d t o t h a t l e t t e r e i t h e r . Downing's a t t o r n e y 

t e s t i f i e d i n h i s a f f i d a v i t t h a t , on J a n u a r y 18, 2010, he 

s u b m i t t e d a r e q u e s t t o Hughes f o r a c c e s s t o t h e c o r p o r a t e 

r e c o r d s i d e n t i f i e d i n Downing's November 2, 2009, r e q u e s t . He 

t e s t i f i e d t h a t he had s e v e r a l f o l l o w - u p c o m m u n i c a t i o n s w i t h 

Hughes r e g a r d i n g t h a t r e q u e s t . 

On J a n u a r y 18, 2010, Downing a n s w e r e d t h e a s s o c i a t i o n ' s 

c o m p l a i n t i n c a s e no. CV-09-900966, b u t she d i d n o t f i l e a 

c o u n t e r c l a i m . Downing t e s t i f i e d i n h e r a f f i d a v i t t h a t she had 

made payments t o t h e a s s o c i a t i o n u n t i l she had f u l l y p a i d t h e 

amount t h e a s s o c i a t i o n c l a i m e d she owed i n c a s e no. CV-09-

900966. Downing's a t t o r n e y s e n t an e - m a i l t o Hughes on 

J a n u a r y 18, 2010, s t a t i n g : "[W]e u n d e r s t a n d t h a t y o u r c a s h i n g 

o f t h e c h e c k r e p r e s e n t s ' f i n a l p a y m e n t ' i n s o f a r as t h e a n n u a l 

a s s e s s m e n t s up t o 2009 a r e c o n c e r n e d . " On J a n u a r y 22, 2010, 

Downing's a t t o r n e y s e n t a n o t h e r e - m a i l t o Hughes, w h i c h 

s t a t e d : " I w o u l d a l s o a p p r e c i a t e you a d v i s i n g as t o w h e t h e r 

you i n t e n d on c o n t i n u i n g t o p u r s u e t h e p e n d i n g c l a i m ( s ) 

a g a i n s t my c l i e n t , d e s p i t e t h e f a c t t h a t she has p a i d t h e 

amount c l a i m e d by y o u r c l i e n t . " Hughes r e s p o n d e d by s t a t i n g 
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t h a t t h e a s s o c i a t i o n m i g h t have an a d d i t i o n a l c l a i m a g a i n s t 

Downing. Downing's a t t o r n e y r e p l i e d , s t a t i n g : 

" [ I ] t i s my u n d e r s t a n d i n g t h a t a l l sums c l a i m e d by 
y o u r c l i e n t i n t h e p e n d i n g a c t i o n have been 
s a t i s f i e d . Whether y o u r c l i e n t may o r may n o t have 
'new c l a i m s ' has no b e a r i n g on t h e c l a i m ( s ) a s s e r t e d 
i n t h e p e n d i n g m a t t e r . T hus, t h e c o n t i n u e d p u r s u i t 
o f t h i s a c t i o n i s w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n . 
A c c o r d i n g l y , u n l e s s t h i s a c t i o n i s d i s m i s s e d by t h e 
c l o s e o f b u s i n e s s on J a n u a r y 26, 2010, I s h a l l have 
no r e c o u r s e b u t t o s e e k s a n c t i o n s u n d e r t h e Alabama 
L i t i g a t i o n A c c o u n t a b i l i t y A c t . " 

T h a t same day, Hughes r e s p o n d e d , s t a t i n g : " W i t h y o u r 

p e r m i s s i o n , I w i l l c a s h t h e c h e c k and f i l e a m o t i o n t o 

d i s m i s s . " On J a n u a r y 25, 2010, t h e a s s o c i a t i o n f i l e d a m o t i o n 

t o d i s m i s s t h e c l a i m s a g a i n s t Downing i n c a s e no. CV-09-

900966, s t a t i n g : "Now comes t h e [ a s s o c i a t i o n ] and shows u n t o 

t h e C o u r t t h a t i t has r e s o l v e d t h e i s s u e s as a g a i n s t ... 

Downing. [ T h e a s s o c i a t i o n ] t h e r e f o r e r e q u e s t s a v o l u n t a r y 

d i s m i s s a l as t o ... Downing o n l y and shows u n t o t h e C o u r t t h a t 

C o u n s e l f o r ... Downing has a g r e e d t o t h i s m o t i o n . " T h a t 

m o t i o n was g r a n t e d on J a n u a r y 27, 2010. 

On F e b r u a r y 3, 2010, t h e a s s o c i a t i o n p r o d u c e d c e r t a i n 

c o r p o r a t e r e c o r d s o f t h e a s s o c i a t i o n t o Downing; however, t h e 

s p e c i f i c r e c o r d s t h a t had been r e q u e s t e d by Downing were n o t 

p r o d u c e d . Downing's a t t o r n e y t e s t i f i e d t h a t he s e n t Hughes 
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two e - m a i l s a d d r e s s i n g t h e d e f i c i e n c y i n t h e p r o d u c t i o n and 

t h a t Hughes had a d v i s e d him t h a t f u r t h e r c o r r e s p o n d e n c e s h o u l d 

be d i r e c t e d t o A r g o . Downing's a t t o r n e y t e s t i f i e d t h a t , on 

F e b r u a r y 16, 2010, he s e n t an e - m a i l t o A r g o r e g a r d i n g t h e 

i s s u e o f t h e p r o d u c t i o n o f t h e c o r p o r a t e r e c o r d s . A t A r g o ' s 

r e q u e s t , Downing's a t t o r n e y f o r w a r d e d Downing's l e t t e r s o f 

November 2, 2009, and December 3, 2009, t o A r g o . 

On May 13, 2010, A r g o s e n t Downing's a t t o r n e y an e - m a i l 

i n w h i c h he s t a t e d , i n p a r t : " I f t h e r e i s s o m e t h i n g e l s e 

w h i c h you c o n t e n d s h o u l d be f u r n i s h e d t o e s t a b l i s h t h e d u e s , 

p l e a s e s t a t e s u c h w i t h s p e c i f i c i t y . " Downing's a t t o r n e y 

r e s p o n d e d t o t h a t e - m a i l , l i s t i n g t h e documents t h a t were 

b e i n g r e q u e s t e d . Downing and Hughes t e s t i f i e d t h a t , a l t h o u g h 

some o f t h e r e q u e s t e d r e c o r d s were p r o d u c e d on F e b r u a r y 3, 

2010, Downing has n o t been a l l o w e d a c c e s s t o a l l t h e documents 

r e q u e s t e d i n h e r l e t t e r s o f November 2, 2009, and December 3, 

2009. 

On November 1, 2010, Downing's a t t o r n e y s e n t Hughes an e¬

m a i l i n q u i r i n g w h e t h e r t h e n o t i c e o f l i s pendens a g a i n s t 

Downing's p r o p e r t y w o u l d be removed. On December 14, 2010, 

Downing's a t t o r n e y s e n t Hughes and A r g o an e - m a i l demanding 
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t h e r e m o v a l o f t h e n o t i c e o f l i s p e n d e n s . The n o t i c e o f l i s 

p e n d e n s was n o t removed u n t i l F e b r u a r y 9, 2011. Downing 

t e s t i f i e d t h a t she had n o t been aware a t t h e t i m e she f i l e d 

h e r answer i n c a s e no. CV-09-900966 t h a t t h e n o t i c e o f l i s 

pendens had been f i l e d a g a i n s t h e r p r o p e r t y . 

Downing t e s t i f i e d t h a t she had b e l i e v e d t h e 

r e p r e s e n t a t i o n s o f Hughes and t h e a s s o c i a t i o n t h a t she owed 

t h e a s s o c i a t i o n $ 1,144.98. She t e s t i f i e d t h a t , when t h e 

c o r p o r a t e r e c o r d s were p r o d u c e d on F e b r u a r y 3, 2010, she 

d i s c o v e r e d t h a t c a s e no. CV-09-900966 and t h e n o t i c e o f l i s 

pendens had been f i l e d w i t h o u t m e r i t . Downing t e s t i f i e d i n 

h e r d e p o s i t i o n t h a t she had t e l e p h o n e d W e l l s F a r g o a month 

b e f o r e h e r d e p o s i t i o n t o i n q u i r e a b o u t r e f i n a n c i n g h e r home 

l o a n , b u t , she s a i d , t h e y t o l d h e r she c o u l d n o t r e f i n a n c e t h e 

l o a n b e c a u s e t h e r e was a " l i e n o r s o m e t h i n g " a g a i n s t h e r 

h o u s e . 1 She t e s t i f i e d t h a t r e f i n a n c i n g h e r l o a n c o u l d have 

1The p r e s e n t a c t i o n was f i l e d two months a f t e r Downing 
f i l e d h e r answer i n c a s e no. CV-09-900966. B a s e d on t h i s t i m e 
l i n e , i t i s c l e a r t h a t t h i s t e l e p h o n e c a l l was n o t p l a c e d 
u n t i l a f t e r h e r answer was f i l e d i n t h a t a c t i o n . 

A l t h o u g h a n o t i c e o f l i s pendens i s n o t a " l i e n , " f o r 
p u r p o s e s o f d e t e r m i n i n g w h e t h e r t h e summary j u d g m e n t was 
p r o p e r , we assume t h a t W e l l s F a r g o was r e f e r r i n g t o t h e n o t i c e 
o f l i s p e n d e n s . 
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s a v e d h e r a l o t o f money b e c a u s e h e r i n t e r e s t r a t e was 6% and 

she was h o p i n g t o r e f i n a n c e a t a l o w e r i n t e r e s t r a t e o f 4.5%. 

Downing t e s t i f i e d t h a t , due t o t h e a s s o c i a t i o n ' s r e f u s a l t o 

p r o d u c e t h e c o r p o r a t e r e c o r d s , she had had t o f i l e a l a w s u i t 

and t o pay a t t o r n e y s f e e ' s and had been c a u s e d e m o t i o n a l 

s u f f e r i n g . Downing t e s t i f i e d i n a s e c o n d a f f i d a v i t t h a t G r e e n 

had made h e r d i s l i k e o f Downing known and t h a t she had 

a p p e a r e d i n t e n t on t r y i n g t o d e s t r o y Downing a t any c o s t . 

D i s c u s s i o n 

On a p p e a l , Downing f i r s t a r g u e s t h a t t h e t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary j u d g m e n t i n f a v o r o f t h e 

a s s o c i a t i o n and G r e e n . 

"'A summary ju d g m e n t i s p r o p e r when 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h e m o v i n g p a r t y i s e n t i t l e d t o a 
j u d g m e n t as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , 
A l a . R. C i v . P. The b u r d e n i s on t h e m o v i n g 
p a r t y t o make a p r i m a f a c i e s h o w i n g t h a t 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h a t i t i s e n t i t l e d t o a j u dgment as a 
m a t t e r o f l a w . I n d e t e r m i n i n g w h e t h e r t h e 
movant has c a r r i e d t h a t b u r d e n , t h e c o u r t 
i s t o v i e w t h e e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o t h e n o n m o v i n g p a r t y and t o 
draw a l l r e a s o n a b l e i n f e r e n c e s i n f a v o r o f 
t h a t p a r t y . To d e f e a t a p r o p e r l y s u p p o r t e d 
summary ju d g m e n t m o t i o n , t h e n o n moving 
p a r t y must p r e s e n t " s u b s t a n t i a l e v i d e n c e " 
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c r e a t i n g a g e n u i n e i s s u e o f m a t e r i a l f a c t 
-- " e v i d e n c e o f s u c h w e i g h t and q u a l i t y 
t h a t f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l j u d gment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
A l a . Code 1975, § 12-21-12; West v.  
F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . ' 

" C a p i t a l A l l i a n c e I n s . Co. v. T h o r o u g h - C l e a n , I n c . , 
639 So. 2d 1349, 1350 ( A l a . 1 9 9 4 ) . Q u e s t i o n s o f l a w 
a r e r e v i e w e d de novo. A l a b a m a R e p u b l i c a n P a r t y v.  
M c G i n l e y , 893 So. 2d 337, 342 ( A l a . 2 0 0 4 ) . " 

P r i t c h e t t v. ICN Med. A l l i a n c e , I n c . , 938 So. 2d 933, 935 

( A l a . 2 0 0 6 ) . 

We f i r s t a d d r e s s Downing's c l a i m o f m a l i c i o u s p r o s e c u t i o n 

a g a i n s t G r e e n and t h e a s s o c i a t i o n . The a s s o c i a t i o n and G r e e n 

a s s e r t t h a t summary j u d g m e n t was a p p r o p r i a t e on t h a t c l a i m 

b e c a u s e c a s e no. CV-09-900966 was n o t t e r m i n a t e d i n Downing's 

f a v o r . 

" I n o r d e r f o r a c l a i m o f m a l i c i o u s p r o s e c u t i o n 
t o be s u b m i t t e d t o a j u r y , t h e t r i a l c o u r t must 
d e t e r m i n e t h a t t h e p l a i n t i f f has p r e s e n t e d 
s u b s t a n t i a l e v i d e n c e o f t h e f o l l o w i n g e l e m e n t s : (1) 
t h a t t h e p r e s e n t d e f e n d a n t i n s t i t u t e d a p r i o r 
j u d i c i a l p r o c e e d i n g a g a i n s t t h e p r e s e n t p l a i n t i f f ; 
(2) t h a t i n i n s t i t u t i n g t h e p r i o r p r o c e e d i n g t h e 
p r e s e n t d e f e n d a n t a c t e d w i t h o u t p r o b a b l e c a u s e and 
w i t h m a l i c e ; (3) t h a t t h e p r i o r p r o c e e d i n g ended i n 
f a v o r o f t h e p r e s e n t p l a i n t i f f ; and (4) t h a t t h e 
p r e s e n t p l a i n t i f f was damaged as a r e s u l t o f t h e 
p r i o r p r o c e e d i n g . " 
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W a l - M a r t S t o r e s , I n c . v. Goodman, 789 So. 2d 166, 174 ( A l a . 

2 0 0 0 ) . I n Evans v. Alabama P r o f e s s i o n a l H e a l t h C o n s u l t a n t s ,  

I n c . , 474 So. 2d 86, 88 ( A l a . 1 9 8 5 ) , o u r supreme c o u r t h e l d 

t h a t a s t i p u l a t i o n o f d i s m i s s a l f i l e d i n a c a s e was " i n t h e 

n a t u r e o f a s e t t l e m e n t a g r e e m e n t , c o m p r o m i s i n g t h e i n t e r e s t s 

o f b o t h p a r t i e s , b u t ' i n f a v o r ' o f n e i t h e r p a r t y . " The c o u r t 

c o n c l u d e d t h a t , b e c a u s e t h e p r i o r a c t i o n i n w h i c h a 

s t i p u l a t i o n o f d i s m i s s a l had been f i l e d had n o t been 

t e r m i n a t e d i n f a v o r o f t h e m a l i c i o u s - p r o s e c u t i o n p l a i n t i f f , 

t h e m a l i c i o u s - p r o s e c u t i o n c l a i m c o u l d n o t be m a i n t a i n e d . I d . 

I n t h e p r e s e n t c a s e , t h e u n d i s p u t e d e v i d e n c e i n d i c a t e s 

t h a t Downing p a i d t h e amount t h e a s s o c i a t i o n was c l a i m i n g she 

owed i n c a s e no. CV-09-900966, t h a t Downing's a t t o r n e y t h e n 

r e q u e s t e d t h a t t h e c a s e be d i s m i s s e d , and t h a t t h e a s s o c i a t i o n 

t h e r e a f t e r f i l e d a m o t i o n t o d i s m i s s t h e c a s e , s p e c i f i c a l l y 

n o t i n g t h a t Downing had a g r e e d t o t h e f i l i n g o f t h a t m o t i o n . 

J u s t l i k e i n E v a n s , we c a n n o t h o l d t h a t c a s e no. CV-09-900966 

was t e r m i n a t e d i n f a v o r o f Downing b e c a u s e i t i s u n d i s p u t e d 

t h a t t h e a s s o c i a t i o n d i s m i s s e d t h e a c t i o n o n l y a f t e r Downing 

p a i d t h e f u l l amount c l a i m e d i n t h e l a w s u i t . A c c o r d i n g l y , we 

c o n c l u d e t h a t summary j u d g m e n t i n f a v o r o f t h e a s s o c i a t i o n and 
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Green was a p p r o p r i a t e on Downing's m a l i c i o u s - p r o s e c u t i o n 

c l a i m . 

The a s s o c i a t i o n and Green a s s e r t t h a t Downing's r e m a i n i n g 

c l a i m s a g a i n s t them -- s l a n d e r o f t i t l e , b r e a c h o f f i d u c i a r y 

d u t y , a r e q u e s t f o r a w r i t o f mandamus r e q u i r i n g t h e 

a s s o c i a t i o n t o p r o d u c e c o r p o r a t e r e c o r d s , and a r e q u e s t f o r a 

d e c l a r a t o r y j u d g m e n t -- a r e b a r r e d by t h e c o m p u l s o r y -

c o u n t e r c l a i m r u l e . 

" ' R u l e 1 3 ( a ) , [ A l a . ] R. C i v . P., p r o v i d e s , i n 
p e r t i n e n t p a r t , as f o l l o w s : 

" ' " ( a ) C o m p u l s o r y c o u n t e r c l a i m s . A 
p l e a d i n g s h a l l s t a t e as a c o u n t e r c l a i m any 
c l a i m w h i c h a t t h e t i m e o f s e r v i n g t h e 
p l e a d i n g t h e p l e a d e r has a g a i n s t any 
o p p o s i n g p a r t y , i f i t a r i s e s o u t o f t h e 
t r a n s a c t i o n o r o c c u r r e n c e t h a t i s t h e 
s u b j e c t m a t t e r o f t h e o p p o s i n g p a r t y ' s 
c l a i m and does n o t r e q u i r e f o r i t s 
a d j u d i c a t i o n t h e p r e s e n c e o f t h i r d p a r t i e s 
o f whom t h e c o u r t c a n n o t a c q u i r e 
j u r i s d i c t i o n " 

"'The f o l l o w i n g a r e p e r t i n e n t C ommittee Comments 
t o t h a t s u b s e c t i o n : 

"'"The p u r p o s e o f t h i s p r o v i s i o n i s t o 
a v o i d c i r c u i t y o f a c t i o n s , and t o r e q u i r e 
a s s e r t i o n as c o u n t e r c l a i m s o f t h o s e c l a i m s 
w h i c h a r e l i k e l y t o t u r n on t h e same f a c t s 
as t h e o r i g i n a l c l a i m . A c o u n t e r c l a i m i s 
c o m p u l s o r y i f t h e r e i s any l o g i c a l r e l a t i o n  
o f any s o r t b e tween t h e o r i g i n a l c l a i m and 
t h e c o u n t e r c l a i m " 
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" ' ( C i t a t i o n s o m i t t e d . ) (Emphasis added.) We have 
c o n s i s t e n t l y a p p l i e d t h e " l o g i c a l r e l a t i o n s h i p " t e s t 
s u g g e s t e d i n t h e a f o r e m e n t i o n e d Committee Comments 
t o d e t e r m i n e what i s and what i s n o t a c o m p u l s o r y 
c o u n t e r c l a i m . See Ex p a r t e C a n a l I n s u r a n c e Co., 534 
So. 2d 582 ( A l a . 1 988 ), and B r o o k s v. P e o p l e s  
N a t i o n a l Bank o f H u n t s v i l l e , 414 So. 2d 917 ( A l a . 
1 9 8 2 ) ; s e e , a l s o , O'Donohue v. C i t i z e n s Bank, 350 
So. 2d 1049 ( A l a . C i v . App. 1 9 7 7 ) . 

" ' " ' [ C l a i m s a r e l o g i c a l l y r e l a t e d ] t o t h e 
o p p o s i n g p a r t y ' s c l a i m where s e p a r a t e 
t r i a l s on e a c h o f t h e i r r e s p e c t i v e c l a i m s 
w o u l d i n v o l v e a s u b s t a n t i a l d u p l i c a t i o n o f 
e f f o r t and t i m e by t h e p a r t i e s and t h e 
c o u r t s . Where m u l t i p l e c l a i m s i n v o l v e many 
o f t h e same f a c t u a l i s s u e s , o r t h e same 
f a c t u a l and l e g a l i s s u e s , o r where t h e y a r e 
o f f s h o o t s o f t h e same b a s i c c o n t r o v e r s y 
b e t w e e n t h e p a r t i e s , f a i r n e s s and 
c o n s i d e r a t i o n s o f c o n v e n i e n c e and o f 
economy r e q u i r e t h a t t h e c o u n t e r c l a i m a n t be 
p e r m i t t e d t o m a i n t a i n h i s c a u s e o f a c t i o n . 
I n d e e d t h e d o c t r i n e o f r e s j u d i c a t a c o m p e l s 
t h e c o u n t e r c l a i m a n t t o a s s e r t h i s c l a i m i n 
t h e same s u i t f o r i t w o u l d be b a r r e d i f 
a s s e r t e d s e p a r a t e l y , s u b s e q u e n t l y . ' " 

" ' M i s s i s s i p p i V a l l e y T i t l e I n s . Co. v. H a r d y , 541 
So. 2d 1057, 1059-60 ( A l a . 1989) ( c i t a t i o n s o m i t t e d ) 
( q u o t i n g D e s r o c h e s v. R y d e r T r u c k R e n t a l , I n c . , 429 
So. 2d 1010, 1012 ( A l a . 1 9 8 3 ) , q u o t i n g an e a r l i e r 
c a s e ) . 

" ' W h i l e we have n o t d e f i n e d t h e t e r m s 
" t r a n s a c t i o n " o r " o c c u r r e n c e " i n R u l e 1 3 ( a ) , t h e 
M i s s o u r i Supreme C o u r t has d e f i n e d " t r a n s a c t i o n " i n 
i t s R u l e 5 5 . 3 2 ( a ) , V.A.M.R., w h i c h i s i d e n t i c a l t o 
R u l e 1 3 ( a ) , i n Myers v. C l a y c o S t a t e Bank, 687 
S.W.2d 256, 260-61 (Mo. App. 1 9 8 5 ) , q u o t i n g C a n t r e l l 

15 



2100663 

v. C i t y o f C a r u t h e r s v i l l e , 359 Mo. 282, 221 S.W.2d 
471 ( 1 9 4 9 ) , as f o l l o w s : 

" ' " T r a n s a c t i o n i m p o r t s a p l i a b l e m e a ning 
and may encompass a s e r i e s o f o c c u r r e n c e s , 
and depends i n a p p l i c a t i o n , n o t so much 
upon t h e i m m e d i a c y o f c o n n e c t i o n , as upon 
l o g i c a l r e l a t i o n s h i p . C l a i m [ o f e i t h e r t h e 
o r i g i n a l p l e a d e r o r o f t h e c o u n t e r p l e a d e r ] 
r e f e r s n o t t o t h e f o r m o f t h e a c t i o n , b u t 
'to t h e u n d e r l y i n g f a c t s c o m b i n e d w i t h t h e 
law g i v i n g a p a r t y a r i g h t t o a remedy o f 
one f o r m o r a n o t h e r b a s e d on t h e c l a i m . ' 
S u b j e c t m a t t e r o f t h e c l a i m does n o t e q u a t e 
m e r e l y w i t h t h e c a u s e o f a c t i o n , n o r t h e 
o b j e c t o f t h e a c t i o n , b u t r a t h e r ... 
d e s c r i b e s t h e c o m p o s i t e o f ' p h y s i c a l f a c t s , 
t h e t h i n g s r e a l o r p e r s o n a l , t h e money, 
l a n d s , c h a t t e l s , and t h e l i k e , i n r e l a t i o n  
t o w h i c h t h e s u i t i s p r o s e c u t e d . ' ... Thus, 
t h e t e r m t r a n s a c t i o n e x t e n d s t o i n c l u d e ... 
' a l l o f t h e f a c t s and c i r c u m s t a n c e s w h i c h 
c o n s t i t u t e t h e f o u n d a t i o n o f a c l a i m ... 
" a l l t h e f a c t s and c i r c u m s t a n c e s o u t o f  
w h i c h t h e i n j u r y c o m p l a i n e d o f a r o s e . " ' 

" ' ( C i t a t i o n s o m i t t e d . ) (Emphasis i n Mye r s. ) T h i s 
d e f i n i t i o n i s c o n s i s t e n t w i t h o u r l o g i c a l 
r e l a t i o n s h i p t e s t and t h e p u r p o s e o f R u l e 13(a) 
( " [ t ] h e r u l e on c o m p u l s o r y c o u n t e r c l a i m s s h o u l d 
r e c e i v e a ' b r o a d r e a l i s t i c i n t e r p r e t a t i o n i n l i g h t 
o f t h e i n t e r e s t o f a v o i d i n g a m u l t i p l i c i t y o f 
s u i t s , ' " M i s s i s s i p p i V a l l e y T i t l e I n s . Co. v. H a r d y , 
541 So. 2d a t 1 0 6 0 ) . ' " 

Owens v. Owens, 31 So. 3d 722, 726-27 ( A l a . C i v . App. 2009) 

( q u o t i n g J J ' s H e a t i n g & A i r C o n d i t i o n i n g , I n c . v. G o b b l e - F i t e  

Lumber Co., 572 So. 2d 1243, 1244-45 ( A l a . 1 9 9 0 ) ) . 
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Downing's c l a i m s o f b r e a c h o f f i d u c i a r y d u t y and f o r 

mandamus r e l i e f a r o s e f r o m t h e a s s o c i a t i o n and G r e e n ' s a l l e g e d 

f a i l u r e t o p r o d u c e c o r p o r a t e r e c o r d s i n s u p p o r t o f t h e 

a s s o c i a t i o n ' s c l a i m f o r p a s t - d u e a s s e s s m e n t f e e s , w h i c h s e r v e d 

as t h e b a s i s o f t h e c l a i m s a s s e r t e d by t h e a s s o c i a t i o n a g a i n s t 

Downing i n c a s e no. CV-09-900966. Downing's s l a n d e r - o f - t i t l e 

c l a i m a r o s e f r o m t h e f i l i n g o f t h e n o t i c e o f l i s pendens 

a g a i n s t Downing's p r o p e r t y i n c o n n e c t i o n w i t h c a s e no. CV-09-

900966. Downing's r e q u e s t f o r a d e c l a r a t o r y judgment i n v o l v e d 

t h e m e r i t s o f t h e a s s o c i a t i o n ' s c l a i m s a g a i n s t Downing i n c a s e 

no. CV-09-900966. We c o n c l u d e t h a t a l l o f t h o s e c l a i m s have 

a l o g i c a l r e l a t i o n s h i p w i t h t h e c l a i m s f o r p a s t - d u e a s s e s s m e n t 

f e e s a s s e r t e d by t h e a s s o c i a t i o n a g a i n s t Downing i n c a s e no. 

CV-09-900966. B e c a u s e Downing's c l a i m s a r e l o g i c a l l y r e l a t e d 

t o t h e c l a i m s a s s e r t e d by t h e a s s o c i a t i o n i n c a s e no. CV-09-

900966, t h e y a r i s e f r o m t h e same t r a n s a c t i o n f o r p u r p o s e s o f 

R u l e 1 3 ( a ) . Owens, s u p r a . 

I n r e s p o n s e t o t h e a s s o c i a t i o n and G r e e n ' s argument t h a t 

h e r r e m a i n i n g c l a i m s a g a i n s t them a r e b a r r e d by t h e 

c o m p u l s o r y - c o u n t e r c l a i m r u l e , Downing a r g u e s t h a t , b e c a u s e she 

was n o t aware o f h e r s l a n d e r - o f - t i t l e c l a i m a t t h e t i m e she 
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f i l e d h e r answer i n c a s e no. CV-09-900066, t h e c o m p u l s o r y -

c o u n t e r c l a i m r u l e i s n o t a p p l i c a b l e t o t h a t c l a i m . I n s u p p o r t 

o f h e r argument, Downing c i t e s Sho-Me M o t o r L o d g e s , I n c . v.  

J e h l e - S l a u s o n C o n s t r u c t i o n Co., 466 So. 2d 83, 90 ( A l a . 1 9 8 5 ) , 

i n w h i c h o u r supreme c o u r t h e l d : " R u l e 1 3 ( a ) [ , A l a . R. C i v . 

P.,] c a n n o t be c o n s t r u e d t o r e q u i r e a p a r t y t o f i l e as a 

c o m p u l s o r y c o u n t e r c l a i m a c l a i m w h i c h i t does n o t know i t 

h a s . " Downing t e s t i f i e d i n h e r a f f i d a v i t t h a t she was n o t 

aware t h a t t h e a s s o c i a t i o n had f i l e d a n o t i c e o f l i s pendens 

as t o h e r p r o p e r t y o r t h a t t h e a s s o c i a t i o n ' s c l a i m s were 

i m p r o p e r u n t i l a f t e r she had f i l e d h e r answer i n c a s e no. CV-

09-900966. We c o n s t r u e Sho-Me as r e q u i r i n g a c t u a l k n o w ledge 

o f a c l a i m ; t h u s , t h e mere f i l i n g o f t h e n o t i c e o f l i s 

p e n d e n s , w h i c h w o u l d have g i v e n Downing c o n s t r u c t i v e n o t i c e o f 

h e r c l a i m , w o u l d n o t be s u f f i c i e n t . 466 So. 2d a t 90. 

A c c o r d i n g l y , we c o n c l u d e t h a t h e r s l a n d e r - o f - t i t l e c l a i m 

a g a i n s t t h e a s s o c i a t i o n and G r e e n i s n o t b a r r e d by t h e 

c o m p u l s o r y - c o u n t e r c l a i m r u l e . 2 

2We n o t e t h a t Downing makes t h i s argument w i t h r e g a r d t o 
o n l y t h e s l a n d e r - o f - t i t l e c l a i m . Thus, we w i l l n o t a d d r e s s 
w h e t h e r she had knowledge o f h e r o t h e r c l a i m s a t t h e t i m e she 
f i l e d h e r answer i n c a s e no. CV-09-900966. "An argument n o t 
made on a p p e a l i s abandoned o r w a i v e d . " A v i s R e nt A C a r S y s . ,  
I n c . v. H e i l m a n , 876 So. 2d 1111, 1124 n.8 ( A l a . 2 0 0 3 ) . 
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The a s s o c i a t i o n and Green a l s o a r g u e t h a t summary 

judgment was a p p r o p r i a t e on Downing's s l a n d e r - o f - t i t l e c l a i m 

b e c a u s e no m a l i c e o r damages were p r o v e d . See H a r r i s o n v.  

M i t c h e l l , 391 So. 2d 1038 , 1041 ( A l a . C i v . App. 1 980 ) ("To 

r e c o v e r f o r s l a n d e r o f t i t l e t o r e a l t y a p l a i n t i f f must 

e s t a b l i s h : (1) h i s o w n e r s h i p o f t h e p r o p e r t y s l a n d e r e d ; (2) 

p u b l i c a t i o n by t h e d e f e n d a n t o f a f a l s e s t a t e m e n t c o n c e r n i n g 

h i s t i t l e ; (3) m a l i c e by t h e d e f e n d a n t i n p u b l i s h i n g h i s 

s t a t e m e n t ; (4) p u b l i c a t i o n o f t h e s t a t e m e n t t o someone o t h e r 

t h a n t h e p l a i n t i f f ; (5) p u b l i c a t i o n o f t h e s t a t e m e n t by t h e 

d e f e n d a n t i n d i s p a r a g e m e n t o f p l a i n t i f f ' s p r o p e r t y o r h i s 

t i t l e t h e r e t o ; and (6) s p e c i a l damages p r o x i m a t e l y c a u s e d by 

t h e p u b l i c a t i o n o f t h e s t a t e m e n t . " ) . As Downing a r g u e s , 

however, t h e r e a r e g e n u i n e i s s u e s o f m a t e r i a l f a c t as t o b o t h 

o f t h o s e e l e m e n t s . To show m a l i c e , Downing must p r o v e t h a t 

t h e a s s o c i a t i o n and Green i n t e n t i o n a l l y o r r e c k l e s s l y 

d i s p a r a g e d t h e t i t l e t o h e r p r o p e r t y . See, e.g., Dabbs v.  

F o u r T e e s , I n c . , 36 So. 3d 542, 558 ( A l a . C i v . App. 2008 ) . 

Downing p o i n t s o u t t h a t , b a s e d on G r e e n ' s d e p o s i t i o n t e s t i m o n y 

t h a t t h e a n n u a l a s s e s s m e n t f e e was i n c r e a s e d as a r e s u l t o f an 

i n f o r m a l agreement among t h e townhome ow n e r s , t h e r e i s an 
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i s s u e o f f a c t as t o w h e t h e r t h e f e e s were p r o p e r l y i n c r e a s e d 

and, i f t h e y were n o t , w h e t h e r t h e a s s o c i a t i o n and Green had 

knowledge t h a t t h e f e e s were n o t p r o p e r l y i n c r e a s e d . I f t h a t 

i s s u e o f f a c t were t o be r e s o l v e d i n f a v o r o f Downing, t h e r e 

w o u l d be s u f f i c i e n t p r o o f t h a t t h e a s s o c i a t i o n and Green 

i n t e n t i o n a l l y o r r e c k l e s s l y d i s p a r a g e d Downing's p r o p e r t y 

b e c a u s e t h e r e w o u l d have been no p r o p e r b a s i s f o r t h e f i l i n g 

o f t h e a s s o c i a t i o n ' s l a w s u i t o r t h e n o t i c e o f l i s p e n d e n s . 

W i t h r e g a r d t o t h e damages e l e m e n t , Downing t e s t i f i e d i n h e r 

a f f i d a v i t t h a t she had been p r e v e n t e d f r o m r e f i n a n c i n g h e r 

home l o a n a t a l o w e r i n t e r e s t r a t e b e c a u s e o f t h e p r e s e n c e o f 

t h e n o t i c e o f l i s pendens t h a t was f i l e d a g a i n s t h e r p r o p e r t y . 

A c c o r d i n g l y , we c o n c l u d e t h a t a g e n u i n e i s s u e o f m a t e r i a l f a c t 

e x i s t s w i t h r e g a r d t o t h e e l e m e n t s o f t h e s l a n d e r - o f - t i t l e 

c l a i m . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary judgment on Downing's s l a n d e r - o f -

t i t l e c l a i m a g a i n s t G r e e n and t h e a s s o c i a t i o n . We a l s o 

c o n c l u d e t h a t t h e t r i a l c o u r t c o r r e c t l y e n t e r e d a summary 

judgment on t h e r e m a i n i n g c l a i m s a s s e r t e d by Downing a g a i n s t 

G r e e n and t h e a s s o c i a t i o n . 
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f 

I I . 

Downing n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

g r a n t i n g t h e m o t i o n t o d i s m i s s f i l e d by Hughes, A r g o , and J . 

Knox A r g o , P.C. 

"The a p p r o p r i a t e s t a n d a r d o f r e v i e w u n d e r R u l e 
1 2 ( b ) ( 6 ) [ , A l a . R. C i v . P.,] i s w h e t h e r , when t h e 
a l l e g a t i o n s o f t h e c o m p l a i n t a r e v i e w e d most 
s t r o n g l y i n t h e p l e a d e r ' s f a v o r , i t a p p e a r s t h a t t h e 
p l e a d e r c o u l d p r o v e any s e t o f c i r c u m s t a n c e s t h a t 
w o u l d e n t i t l e h e r t o r e l i e f . R a l e y v. C i t i b a n c of  
A l a b a m a / A n d a l u s i a , 474 So. 2d 640, 641 ( A l a . 1 9 8 5 ) ; 
H i l l v. F a l l e t t a , 589 So. 2d 746 ( A l a . C i v . App. 
1 9 9 1 ) . I n m a k i n g t h i s d e t e r m i n a t i o n , t h i s C o u r t does 
n o t c o n s i d e r w h e t h e r t h e p l a i n t i f f w i l l u l t i m a t e l y 
p r e v a i l , b u t o n l y w h e t h e r she may p o s s i b l y p r e v a i l . 
F o n t e n o t v. B r a m l e t t , 470 So. 2d 669, 671 ( A l a . 
1 9 8 5 ) ; R i c e v. U n i t e d I n s . Co. o f A m e r i c a , 465 So. 
2d 1100, 1101 ( A l a . 1 9 8 4 ) . We n o t e t h a t a R u l e 
1 2 ( b ) ( 6 ) d i s m i s s a l i s p r o p e r o n l y when i t a p p e a r s 
b e y o n d d o u b t t h a t t h e p l a i n t i f f c a n p r o v e no s e t o f 
f a c t s i n s u p p o r t o f t h e c l a i m t h a t w o u l d e n t i t l e t h e 
p l a i n t i f f t o r e l i e f . G a r r e t t v. Hadden, 495 So. 2d 
616, 617 ( A l a . 1 9 8 6 ) ; H i l l v. K r a f t , I n c . , 496 So. 
2d 768, 769 ( A l a . 1 9 8 6 ) . " 

Nance v. M a t t h e w s , 622 So. 2d 297, 299 ( A l a . 1 9 9 3 ) . "A r u l i n g 

on a m o t i o n t o d i s m i s s i s r e v i e w e d w i t h o u t a p r e s u m p t i o n o f 

c o r r e c t n e s s . " Newman v. S a v a s , 878 So. 2d 1147, 1148-49 ( A l a . 

2 0 0 3 ) . 

We i n i t i a l l y n o t e t h a t Hughes, A r g o , and J . Knox A r g o , 

P.C., a r g u e d i n t h e i r m o t i o n t o d i s m i s s t h a t Downing's c l a i m s 

were b a r r e d by, among o t h e r t h i n g s , t h e d e f e n s e s o f e s t o p p e l , 
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r e s j u d i c a t a , a c c o r d a nd s a t i s f a c t i o n , a nd w a i v e r . Downing 

has f a i l e d t o p r e s e n t an argument i n h e r b r i e f t o t h i s c o u r t 

w i t h s u p p o r t i n g a u t h o r i t y on e a c h o f t h o s e d e f e n s e s . "When an 

a p p e l l a n t c o n f r o n t s an i s s u e b e l o w t h a t t h e a p p e l l e e c o n t e n d s 

w a r r a n t s a judgment i n i t s f a v o r a nd t h e t r i a l c o u r t ' s o r d e r 

does n o t s p e c i f y a b a s i s f o r i t s r u l i n g , t h e o m i s s i o n o f any 

argument on a p p e a l as t o t h a t i s s u e i n t h e a p p e l l a n t ' s 

p r i n c i p a l b r i e f c o n s t i t u t e s a w a i v e r w i t h r e s p e c t t o t h e 

i s s u e . " F o g a r t y v. S o u t h w o r t h , 953 So. 2d 1225, 1232 ( A l a . 

2 0 0 6 ) ; s ee a l s o C i t y o f B i r m i n g h a m v. B u s i n e s s R e a l t y I n v .  

Co. , 722 So. 2d 747, 752 ( A l a . 1998) ("When an a p p e l l a n t f a i l s 

t o c i t e any a u t h o r i t y f o r an argument on a p a r t i c u l a r i s s u e , 

t h i s C o u r t may a f f i r m t h e judgment as t o t h a t i s s u e , f o r i t i s 

n e i t h e r t h i s C o u r t ' s d u t y n o r i t s f u n c t i o n t o p e r f o r m an 

a p p e l l a n t ' s l e g a l r e s e a r c h . " ) . Thus, we c o n c l u d e t h a t Downing 

has w a i v e d h e r a r g u m e n t s w i t h r e s p e c t t o t h e p r o p r i e t y o f t h e 

d i s m i s s a l o f h e r c l a i m s a g a i n s t Knox, Hughes, and J . Knox 

A r g o , P.C. 

I I I . 

Downing's f i n a l a rgument i s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g h e r m o t i o n f o r a p a r t i a l summary judgment on h e r 
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r e q u e s t f o r a d e c l a r a t o r y j u d g m e n t and t h a t t h e t r i a l c o u r t 

e r r e d i n d e n y i n g h e r m o t i o n t o s t r i k e c e r t a i n e v i d e n c e o f f e r e d 

by t h e a s s o c i a t i o n and G r e e n r e g a r d i n g t h e m e r i t s o f t h a t 

c l a i m . B e c a u s e t h e d e n i a l o f h e r m o t i o n f o r a p a r t i a l summary 

jud g m e n t i s n o t a p p e a l a b l e , h owever, we d i s m i s s h e r a p p e a l t o 

t h e e x t e n t t h a t i t c h a l l e n g e s t h e d e n i a l o f t h a t m o t i o n and 

t h e d e n i a l o f h e r m o t i o n t o s t r i k e . See Buco B l d g .  

C o n s t r u c t o r s , I n c . v. Mayer E l e c . S u p p l y Co., [Ms. 2090574, 

Dec. 10, 2010] So. 3d , ( A l a . C i v . App. 2 0 1 0 ) . 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e summary j u d g m e n t 

on Downing's c l a i m o f s l a n d e r o f t i t l e a g a i n s t t h e a s s o c i a t i o n 

and G r e e n , we a f f i r m t h e j u d g m e n t i n a l l o t h e r r e s p e c t s , and 

we remand t h e c a u s e f o r f u r t h e r p r o c e e d i n g s . 

APPEAL DISMISSED IN PART; JUDGMENT AFFIRMED IN PART AND 

REVERSED IN PART; AND CAUSE REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 
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