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BRYAN, Judge. 

Steven Chess appeals from an o r d e r g r a n t i n g the summary-

judgment motion of Wade B u r t . 1 We r e v e r s e and remand. 

1Chess a l s o p u r p o r t s t o app e a l from an or d e r d e n y ing h i s 
summary-judgment motion. "However, s u b j e c t t o e x c e p t i o n s not 
here a p p l i c a b l e , a p p e l l a t e c o u r t s do not r e v i e w the d e n i a l of 
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F a c t u a l Background and P r o c e d u r a l H i s t o r y 

On March 17, 2008, R i c h a r d A. Grammer ("Richard") and S. 

Diane Grammer ("Diane") mortgaged a p a r c e l of r e a l p r o p e r t y i n 

C h i l t o n County ("the p r o p e r t y " ) t o Peachtree Bank t o secure 

the payment of a p r o m i s s o r y note i n the p r i n c i p a l amount of 

$214,387.63. On January 28, Febr u a r y 4, and Fe b r u a r y 11, 2010, 

Peachtree Bank p u b l i s h e d a n o t i c e t h a t the p r o p e r t y would be 

s o l d a t a f o r e c l o s u r e s a l e on Fe b r u a r y 18, 2010. 

On Fe b r u a r y 16, 2010, Diane e x e c u t e d a document t i t l e d 

"Assignment of S t a t u t o r y R i g h t of Redemption from F o r e c l o s u r e " 

("the F e b r u a r y 16, 2010, a s s i g n m e n t " ) . I n p e r t i n e n t p a r t , the 

Feb r u a r y 16, 2010, assignment s t a t e d : 

" T h i s Assignment of S t a t u t o r y R i g h t of 
Redemption from F o r e c l o s u r e ... i s made and e n t e r e d 
i n t o by and between [ D i a n e ] and [ C h e s s ] on t h i s the 
16th day of FEBRUARY, 2010. 

"RECITALS 

"WHEREAS, [Diane] owns [the p r o p e r t y ] ; and 

"WHEREAS, [the p r o p e r t y ] i s encumbered by a 
mortgage and i s now s u b j e c t t o f o r e c l o s u r e , and 
[Diane] d e s i r e s t o a s s i g n t h e i r [ s i c ] s t a t u t o r y 
r i g h t of redemption t o [Chess]. 

a summary-judgment motion." Buco B l d g . C o n s t r u c t o r s , I n c . v. 
Mayer E l e c . Supply Co., [Ms. 2090573, Dec. 10, 2010] So. 
3d. , ( A l a . C i v . App. 2010). 
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"NOW, THEREFORE, i n c o n s i d e r a t i o n of Ten D o l l a r s 
($10.00) and o t h e r good and v a l u a b l e c o n s i d e r a t i o n , 
i n hand p a i d t o [Diane] by [Chess], [Diane] does 
hereby g r a n t , b a r g a i n , s e l l , a s s i g n , t r a n s f e r and 
s e t over unto [Chess] a l l of [Diane's] r i g h t of 
redemption from f o r e c l o s u r e of t h a t c e r t a i n mortgage 
e x e c u t e d by RICHARD GRAMMER AND S. DIANE GRAMMER t o 
PEACHTREE BANK on the 17 day of MARCH, 2008 ... 
t o g e t h e r w i t h a l l o t h e r r i g h t , t i t l e and i n t e r e s t of  
[Diane] i n and t o the p r o p e r t y 

( C a p i t a l i z a t i o n i n o r i g i n a l ; emphasis added.) 

On F e b r u a r y 18, 2010, Peachtree Bank h e l d a f o r e c l o s u r e 

s a l e . B u r t , who b i d $300,000, was the h i g h e s t b i d d e r a t the 

f o r e c l o s u r e s a l e , and the a u c t i o n e e r e x e c u t e d a f o r e c l o s u r e 

deed c o n v e y i n g the p r o p e r t y t o B u r t . 

On March 17, 2010, Chess sued B u r t , s e e k i n g t o redeem the 

p r o p e r t y . Chess's c o m p l a i n t a l l e g e d t h a t , by v i r t u e of the 

F e b r u a r y 16, 2010, assignment, Chess was a t r a n s f e r e e of 

Diane's r i g h t t o redeem the p r o p e r t y and, t h e r e f o r e , had a 

r i g h t t o redeem the p r o p e r t y under § 6 - 5 - 2 4 8 ( a ) ( 5 ) , A l a . Code 

1975. 2 Chess's c o m p l a i n t f u r t h e r a l l e g e d t h a t he had demanded 

2 S e c t i o n 6-5-248(a)(5) p r o v i d e s : 

"(a) Where r e a l e s t a t e , or any i n t e r e s t t h e r e i n , 
i s s o l d the same may be redeemed b y : 

"(5) Any t r a n s f e r e e of the i n t e r e s t s of the 
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t h a t B u r t p r o v i d e him w i t h a w r i t t e n statement of the charges 

t o redeem the p r o p e r t y and t h a t B u r t had f a i l e d t o respond t o 

t h a t demand w i t h i n 10 days. In a d d i t i o n , Chess's c o m p l a i n t 

a l l e g e d t h a t B u r t ' s f a i l u r e t o respond t o Chess's demand f o r 

a w r i t t e n statement of the l a w f u l charges t o redeem the 

p r o p e r t y w i t h i n 10 days had r e l i e v e d Chess of the o b l i g a t i o n 

t o t e n d e r payment of the amount r e q u i r e d t o redeem the 

p r o p e r t y when he f i l e d h i s c o m p l a i n t and had e f f e c t e d a 

f o r f e i t u r e of B u r t ' s r i g h t t o compensation f o r any permanent 

improvements made t o the p r o p e r t y s i n c e the f o r e c l o s u r e s a l e . 3 

d e b t o r or mortgagor, e i t h e r b e f o r e or a f t e r the 
s a l e . A t r a n s f e r of any k i n d made by the d e b t o r or 
mortgagor w i l l a c c o m p l i s h a t r a n s f e r of the 
i n t e r e s t s of t h a t p a r t y . " 
3 S e c t i o n 6-5-252, A l a . Code 1975, p r o v i d e s : 

"Anyone d e s i r i n g and e n t i t l e d t o redeem may make 
w r i t t e n demand of the p u r c h a s e r or h i s or her 
t r a n s f e r e e s f o r a statement i n w r i t i n g of the debt 
and a l l l a w f u l charges c l a i m e d by him or her, and 
such p u r c h a s e r or t h e i r t r a n s f e r e e s s h a l l , w i t h i n 10 

^ , , ^ 1 - , T , , , - ; - ! - - ! - ^ ^ - p , , , , ^ - ; ^ ! - , ^ , , ^ 1 - , ^ ^ ^ ^ ^ ^ r s o n days a f t e r such w r i t t e n demand, f u r n i s h such pe 
making the demand w i t h a w r i t t e n , i t e m i z e d statement 
of a l l l a w f u l charges c l a i m e d by him or h e r . The 
redeeming p a r t y must then t e n d e r a l l l a w f u l charges 
t o the p u r c h a s e r or h i s or her t r a n s f e r e e . I f the 
p u r c h a s e r or h i s or her t r a n s f e r e e f a i l s t o f u r n i s h 
a w r i t t e n , i t e m i z e d statement of a l l l a w f u l charges 
w i t h i n 10 days a f t e r demand, he or she s h a l l f o r f e i t 
a l l c l a i m s or r i g h t t o compensation f o r 
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Answering, B u r t d e n i e d t h a t Chess had a r i g h t t o redeem 

the p r o p e r t y , d e n i e d t h a t B u r t had f a i l e d t o p r o v i d e Chess 

w i t h a w r i t t e n statement of l a w f u l charges w i t h i n 10 days 

a f t e r B u r t r e c e i v e d Chess's demand, a v e r r e d t h a t B u r t had 

p r o v i d e d Chess w i t h a w r i t t e n statement of l a w f u l charges 

w i t h i n 10 days a f t e r B u r t r e c e i v e d Chess's demand, and a v e r r e d 

t h a t Chess had not responded t o t h a t w r i t t e n statement of 

l a w f u l charges w i t h i n the time a l l o w e d by Alabama law. 

On September 8, 2010, Chess amended h i s c o m p l a i n t (1) t o 

a l l e g e t h a t B u r t was c l a i m i n g t h a t c e r t a i n charges c o n s t i t u t e d 

improvements t o the p r o p e r t y f o r which he was e n t i t l e d t o 

compensation as a c o n d i t i o n of redemption and (2) t o c l a i m 

t h a t B u r t was not e n t i t l e d t o compensation f o r those charges. 

On December 13, 2010, Chess moved f o r a summary judgment 

d e t e r m i n i n g t h a t he was e n t i t l e d t o redeem the p r o p e r t y f o r a 

t o t a l of $300,783.76, which c o n s i s t e d of the $300,000 B u r t had 

p a i d t o purchase the p r o p e r t y a t the f o r e c l o s u r e s a l e and 

r e c o r d i n g f e e s and p r o p e r t y t a x e s B u r t had p a i d . Chess 

improvements, and the p a r t y so e n t i t l e d t o redeem 
may, on the e x p i r a t i o n of the 10 days, f i l e h i s or 
her c o m p l a i n t w i t h o u t a t e n d e r t o e n f o r c e h i s or her 
r i g h t s under t h i s a r t i c l e and f i l e a l i s pendens 
w i t h the p r o b a t e c o u r t . " 
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a s s e r t e d t h a t B u r t had f o r f e i t e d h i s r i g h t t o compensation f o r 

any permanent improvements made t o the p r o p e r t y s i n c e the 

f o r e c l o s u r e s a l e by f a i l i n g t o p r o v i d e Chess w i t h a w r i t t e n 

statement of l a w f u l charges w i t h i n 10 days a f t e r B u r t had 

r e c e i v e d Chess's demand f o r such a statement. Chess s u p p o r t e d 

h i s summary-judgment motion w i t h h i s a f f i d a v i t and an e x c e r p t 

from B u r t ' s d e p o s i t i o n . Chess's a f f i d a v i t s t a t e d : 

" I am the P l a i n t i f f , S t even Chess, i n the above 
s t y l e d case. T h i s matter i s a redemption of r e a l 
e s t a t e . I have purchased and o b t a i n e d the r i g h t of 
redemption from former owner Diane Grammer. I 
e m a i l e d t o Wade B u r t on March 2 and h a n d - d e l i v e r e d 
t o h i s home (a c c e p t e d by a l a d y t h a t answered the 
door) the demand f o r l a w f u l charges. F u r t h e r , I sent 
by c e r t i f i e d m a i l e d [ s i c ] a demand f o r l a w f u l 
charges t o Wade B u r t which was s i g n e d f o r on March 
3, 2010. 4 

" I d i d not r e c e i v e a response u n t i l March 18 
which i s more than 10 days a f t e r my d e l i v e r y . 

" I n d e p o s i t i o n Mr. B u r t s t a t e s t h a t he went t o 
a t t o r n e y B i l l Latham t o pr e p a r e a response, and then 
was s e n t t o a t t o r n e y J a c k s o n and he s i g n e d a l e t t e r 
and l e f t . He d i d not know when the l e t t e r was 
m a i l e d . A t t a c h e d h e r e t o as E x h i b i t 'A' t o my 
a f f i d a v i t i s the envelope which was r e c e i v e d by me 
on March 18. 

"The purpose of t h i s a f f i d a v i t i s t o e s t a b l i s h 

4The c e r t i f i e d - m a i l r e c e i p t i n d i c a t e s t h a t B u r t ' s 
s e c r e t a r y s i g n e d f o r Chess's l e t t e r on March 2, 2010, r a t h e r 
than March 3, 2010. 

6 
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t h a t I d i d not r e c e i v e a response t o my demand f o r 
l a w f u l charges i n t e n ( 1 0 ) days as p r o v i d e d by l a w . " 

I n the e x c e r p t from B u r t ' s d e p o s i t i o n s u b m i t t e d i n 

sup p o r t of Chess's motion, B u r t t e s t i f i e d t h a t he d i d not 

r e c e i v e a l e t t e r from Chess a t h i s house and t h a t , because he 

l i v e d a l o n e , t h e r e was no one a t h i s house who c o u l d have 

a c c e p t e d Chess's l e t t e r i n h i s absence. B u r t f u r t h e r t e s t i f i e d 

t h a t h i s s e c r e t a r y had s i g n e d f o r a l e t t e r from Chess t h a t was 

d e l i v e r e d t o B u r t ' s b u s i n e s s a d d r e s s , t h a t he took the l e t t e r 

t o an a t t o r n e y , and t h a t the a t t o r n e y p r e p a r e d and m a i l e d a 

l e t t e r t o Chess r e s p o n d i n g t o Chess's l e t t e r . B u r t f u r t h e r 

t e s t i f i e d t h a t sometime a f t e r he r e c e i v e d Chess's l e t t e r he 

saw Chess a t a r e s t a u r a n t and asked him i f he would s e l l h i s 

r i g h t t o redeem the p r o p e r t y t o B u r t . The e x c e r p t from B u r t ' s 

d e p o s i t i o n does not c o n t a i n any t e s t i m o n y i n d i c a t i n g the date 

when B u r t r e c e i v e d Chess's l e t t e r from h i s s e c r e t a r y . 

On J a n u a r y 10, 2011, B u r t amended h i s answer t o a s s e r t as 

a defense t h a t the F e b r u a r y 16, 2010, assignment was i n v a l i d 

because Diane's s t a t u t o r y r i g h t of redemption d i d not e x i s t 

u n t i l the mortgage was f o r e c l o s e d on Feb r u a r y 18, 2010, two 

days a f t e r Diane had e x e c u t e d the F e b r u a r y 16, 2010, 

assignment. 
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On January 14, 2011, B u r t f i l e d a p l e a d i n g i n o p p o s i t i o n 

t o Chess's summary-judgment motion i n which he a s s e r t e d t h a t 

he had responded t o Chess's demand f o r a w r i t t e n statement of 

l a w f u l charges on March 10, 2010, and t h a t a genuine i s s u e of 

m a t e r i a l f a c t e x i s t e d r e g a r d i n g whether Chess had a r i g h t t o 

redeem the p r o p e r t y . 

On January 18, 2011, the t r i a l c o u r t h e l d a h e a r i n g 

r e g a r d i n g Chess's summary-judgment m o t i o n ; however, the t r i a l 

c o u r t d i d not r u l e on the motion a t t h a t t i m e . 

On F e b r u a r y 7, 2011, B u r t f i l e d a c o u n t e r c l a i m a g a i n s t 

Chess. I n h i s c o u n t e r c l a i m , B u r t ( 1 ) a l l e g e d t h a t R i c h a r d had 

a s s i g n e d h i s s t a t u t o r y r i g h t t o redeem the p r o p e r t y t o B u r t on 

A p r i l 22, 2010 ("the A p r i l 22, 2010, a s s i g n m e n t " ) i n exchange 

f o r B u r t ' s p a y i n g him $50,000 and ( 2 ) sought a judgment 

d e t e r m i n i n g t h a t B u r t was e n t i t l e d t o redeem the p r o p e r t y . 

A l o n g w i t h h i s c o u n t e r c l a i m , B u r t t e n d e r e d a check i n the 

amount of $376,679.02 made pa y a b l e t o the t r i a l c o u r t ' s c l e r k . 

On A p r i l 5, 2011, B u r t moved f o r a summary judgment w i t h 

r e s p e c t t o b o t h Chess's c l a i m a g a i n s t him and h i s c o u n t e r c l a i m 

a g a i n s t Chess. F i r s t , B u r t a s s e r t e d t h a t he was e n t i t l e d t o a 

summary judgment w i t h r e s p e c t t o Chess's c l a i m s e e k i n g 
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redemption of the p r o p e r t y because, B u r t s a i d , Chess d i d not 

have a r i g h t t o redeem the p r o p e r t y . T h i s was so, a c c o r d i n g t o 

B u r t , because the F e b r u a r y 16, 2010, assignment d i d not 

e f f e c t i v e l y convey Diane's s t a t u t o r y r i g h t t o redeem the 

p r o p e r t y t o Chess because she had e x e c u t e d i t b e f o r e the 

f o r e c l o s u r e had a c t u a t e d her s t a t u t o r y r i g h t of redemption on 

F e b r u a r y 18, 2010, and because the F e b r u a r y 16, 2010, 

assignment was not s u p p o r t e d by c o n s i d e r a t i o n . Second, B u r t 

a s s e r t e d t h a t he was e n t i t l e d t o a summary judgment w i t h 

r e s p e c t t o Chess's c l a i m s e e k i n g redemption of the p r o p e r t y 

because, B u r t s a i d , he had p r o v i d e d Chess w i t h a w r i t t e n 

statement of the l a w f u l charges w i t h i n 10 days a f t e r he 

r e c e i v e d Chess's demand f o r such a statement and Chess d i d not 

have a v a l i d excuse f o r f a i l i n g t o t e n d e r the amount n e c e s s a r y 

t o redeem the p r o p e r t y when he f i l e d h i s c o m p l a i n t s e e k i n g 

redemption of the p r o p e r t y . T h i r d , B u r t a s s e r t e d t h a t he was 

e n t i t l e d t o a summary judgment w i t h r e s p e c t t o h i s c l a i m 

s e e k i n g redemption of the p r o p e r t y because, he s a i d , ( 1 ) Chess 

d i d not have a r i g h t t o redeem the p r o p e r t y and ( 2 ) B u r t d i d 

have a r i g h t t o redeem the p r o p e r t y by v i r t u e of the A p r i l 22, 

2010, assignment and had t e n d e r e d the amount n e c e s s a r y t o 
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redeem the p r o p e r t y when he f i l e d h i s c o u n t e r c l a i m s e e k i n g 

redemption of the p r o p e r t y . 

On A p r i l 28, 2011, Chess moved f o r l e a v e t o f i l e an 

amended c o m p l a i n t accompanied by a proposed amended c o m p l a i n t . 

I n h i s proposed amended c o m p l a i n t , Chess ( 1 ) a l l e g e d t h a t 

Diane had e x e c u t e d a second assignment of her r i g h t t o redeem 

the p r o p e r t y t o him on May 14, 2010 ("the May 14, 2010, 

a s s i g n m e n t " ) , and (2) c l a i m e d t h a t he had a r i g h t t o redeem 

the p r o p e r t y based on the May 14, 2010, assignment. The r e c o r d 

does not i n d i c a t e whether the t r i a l c o u r t r u l e d on t h a t 

motion. 

A l s o on A p r i l 28, 2011, Chess answered B u r t ' s 

c o u n t e r c l a i m w i t h a g e n e r a l d e n i a l and supplemented h i s 

summary-judgment motion. I n the supplement t o h i s summary-

judgment motion, Chess conceded t h a t Diane's s t a t u t o r y r i g h t 

of redemption d i d not e x i s t on Feb r u a r y 16, 2010, when she 

ex e c u t e d the Feb r u a r y 16, 2010, a s s i g n m e n t ; however, he argued 

t h a t , because the F e b r u a r y 16, 2010, assignment s t a t e d t h a t 

Diane a s s i g n e d t o Chess her s t a t u t o r y r i g h t of redemption 

" t o g e t h e r w i t h a l l o t h e r r i g h t , t i t l e and i n t e r e s t of [ D i a n e ] 

i n and t o the p r o p e r t y , " the Feb r u a r y 16, 2010, assignment had 
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conveyed Diane's e q u i t y of redemption, which d i d e x i s t on 

F e b r u a r y 16, 2010, t o Chess. He f u r t h e r argued t h a t the 

f o r e c l o s u r e on F e b r u a r y 18, 2010, (1) had e x t i n g u i s h e d the 

e q u i t y of redemption he had a c q u i r e d from Diane by v i r t u e of 

the F e b r u a r y 16, 2010, assignment and (2) had a c t u a t e d the 

s t a t u t o r y r i g h t of redemption t o which he was e n t i t l e d as the 

t r a n s f e r e e of Diane's e q u i t y of redemption. 

On May 6, 2011, Chess f i l e d a p l e a d i n g i n o p p o s i t i o n t o 

B u r t ' s summary-judgment motion i n which he i n c o r p o r a t e d the 

arguments he had made i n su p p o r t of h i s own summary-judgment 

motion. 

On May 11, 2011, B u r t f i l e d a p l e a d i n g i n o p p o s i t i o n t o 

Chess's motion f o r l e a v e t o amend h i s c o m p l a i n t , a s s e r t i n g 

t h a t Chess had f a i l e d t o show good cause f o r a l l o w i n g the 

amendment. A l s o on May 11, 2011, B u r t f i l e d a b r i e f i n 

o p p o s i t i o n t o Chess's supplement t o h i s summary-judgment 

motion i n which B u r t argued t h a t the F e b r u a r y 16, 2010, 

assignment had not conveyed e i t h e r Diane's s t a t u t o r y r i g h t of 

redemption or her e q u i t y of redemption t o Chess. On May 12, 

2011, the t r i a l c o u r t h e l d a h e a r i n g r e g a r d i n g B u r t ' s summary-

judgment motion. 
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On May 17, 2011, Chess f i l e d a p l e a d i n g i n which he 

r e i t e r a t e d h i s argument t h a t the F e b r u a r y 16, 2010, assignment 

had conveyed Diane's e q u i t y of redemption t o C h e s s . On May 18, 

2011, Chess moved t o s t r i k e B u r t ' s amended answer, which B u r t 

had f i l e d on J a n u a r y 10, 2011. The r e c o r d on a p p e a l does not 

i n d i c a t e t h a t the t r i a l c o u r t r u l e d on t h a t m o t i o n . 

On March 20, 2011, the t r i a l c o u r t e n t e r e d o r d e r s denying 

Chess's summary-judgment motion and g r a n t i n g B u r t ' s summary-

judgment motion w i t h o u t s t a t i n g i t s r a t i o n a l e . Chess t i m e l y 

a p p e a l e d t o the supreme c o u r t , which t r a n s f e r r e d the a p p e a l t o 

t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

S t a n d a r d of Review 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p r o v e d . " 

12 
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In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 

"Nationwide Prop. & Cas. I n s . Co.[ v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
2000)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

A n a l y s i s 

The f i r s t i s s u e we must r e s o l v e i s whether B u r t was 

e n t i t l e d t o a summary judgment w i t h r e s p e c t t o Chess's c l a i m 

s e e k i n g t o redeem the p r o p e r t y based on h i s argument t h a t the 

F e b r u a r y 16, 2010, assignment d i d not convey a r i g h t t o redeem 

the p r o p e r t y t o Chess. B u r t argued t h a t the F e b r u a r y 16, 2010, 

assignment d i d not convey a r i g h t t o redeem the p r o p e r t y t o 

Chess f o r two r e a s o n s . F i r s t , he argued t h a t the language of 

the F e b r u a r y 16, 2010, assignment p u r p o r t e d t o a s s i g n t o Chess 

o n l y Diane's s t a t u t o r y r i g h t of redemption, which d i d not 

e x i s t b e f o r e the f o r e c l o s u r e and, t h e r e f o r e , t h a t the F e b r u a r y 

16, 2010, assignment conveyed n o t h i n g t o Chess. Second, B u r t 

argued t h a t the F e b r u a r y 16, 2010, assignment was not a v a l i d 

conveyance because, he s a i d , i t was not s u p p o r t e d by 

13 
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c o n s i d e r a t i o n . Thus, i n o r d e r t o r e s o l v e the i s s u e whether 

B u r t was e n t i t l e d t o a summary judgment based on h i s argument 

t h a t the F e b r u a r y 16, 2010, assignment d i d not convey a r i g h t 

t o redeem the p r o p e r t y t o Chess, we must r e s o l v e two 

s u b i s s u e s : (1) whether the language of the F e b r u a r y 16, 2010, 

assignment was s u f f i c i e n t t o convey a r i g h t t o redeem the 

p r o p e r t y t o Chess and ( 2 ) , i f so, whether the F e b r u a r y 16, 

2010, assignment was s u p p o r t e d by c o n s i d e r a t i o n . 

With r e s p e c t t o the f i r s t s u b i s s u e , Chess concedes t h a t 

Diane's s t a t u t o r y r i g h t of redemption d i d not e x i s t on 

F e b r u a r y 16, 2010, when she e x e c u t e d the F e b r u a r y 16, 2010, 

a s s i g n m e n t ; however, he argues t h a t the language of the 

F e b r u a r y 16, 2010, assignment was b r o a d enough t o convey 

Diane's e q u i t y of redemption, which d i d e x i s t on F e b r u a r y 16, 

2010, t o him. S p e c i f i c a l l y , he argues t h a t the language of 

the F e b r u a r y 16, 2010, assignment not o n l y p u r p o r t e d t o a s s i g n 

him Diane's s t a t u t o r y r i g h t of redemption but a l s o " a l l o t h e r 

r i g h t , t i t l e and i n t e r e s t of [Diane] i n and t o the p r o p e r t y , " 

which he says was b r o a d enough t o encompass Diane's e q u i t y of 

redemption. He f u r t h e r argues t h a t the f o r e c l o s u r e on 

F e b r u a r y 18, 2010, e x t i n g u i s h e d the e q u i t y of redemption he 
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had a c q u i r e d from Diane by means of the Fe b r u a r y 16, 2010, 

assignment but a c t u a t e d the s t a t u t o r y r i g h t of redemption t o 

which he was e n t i t l e d as a t r a n s f e r e e of Diane's e q u i t y of 

redemption under 6-5-248(a). We agree. 

"Alabama c l a s s i f i e s i t s e l f as a ' t i t l e ' s t a t e 
w i t h r e g a r d t o mortgages. E x e c u t i o n of a mortgage 
passes l e g a l t i t l e t o the mortgagee. The mortgagor  
i s l e f t w i t h an e q u i t y of redemption, but upon 
payment of the debt, l e g a l t i t l e r e v e s t s i n the 
mortgagor. The e q u i t y of redemption may be conveyed  
by the mortgagor, and h i s gr a n t e e s e c u r e s o n l y an  
e q u i t y of redemption. The payment of a mortgage debt 
by the p u r c h a s e r of the e q u i t y of redemption i n v e s t s 
such p u r c h a s e r w i t h the l e g a l t i t l e . The e q u i t y of  
redemption i n e i t h e r case, however, i s e x t i n g u i s h e d  
by a v a l i d f o r e c l o s u r e s a l e , and the mortgagor or  
h i s vendee i s l e f t o n l y w i t h the s t a t u t o r y r i g h t of  
redemption." 

Trauner v. Lowrey, 369 So. 2d 531, 534 ( A l a . 1979) ( c i t a t i o n s 

o m i t t e d ; emphasis added). 

Upon R i c h a r d and Diane's e x e c u t i o n of the mortgage, t h e y 

conveyed l e g a l t i t l e t o the p r o p e r t y t o Peachtree Bank and 

r e t a i n e d an e q u i t y of redemption. See Trauner v. Lowrey. "The 

e q u i t y of redemption i s a v a l u a b l e i n t e r e s t , a l e g a l e s t a t e 

and may be s o l d or t r a n s f e r r e d t o a n o t h e r . " McGowan v.  

W i l l i a m s , 241 A l a . 588, 590, 4 So. 2d 164, 166 (1941). S e c t i o n 

6-5-248(a)(5) p r o v i d e s t h a t "[a] t r a n s f e r of any k i n d made by 

the d e b t o r or mortgagor w i l l a c c o m p l i s h a t r a n s f e r of the 
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i n t e r e s t s of t h a t p a r t y . " (Emphasis added.) 

Given (1) t h a t Diane's e q u i t y of redemption was an 

i n t e r e s t i n the p r o p e r t y t h a t c o u l d be conveyed b e f o r e the 

f o r e c l o s u r e and (2) t h a t § 6-5-248(a) p r o v i d e s t h a t "[a] 

t r a n s f e r of any k i n d " by the mortgagor " w i l l a c c o m p l i s h a 

t r a n s f e r of the i n t e r e s t s of t h a t p a r t y , " we conclude t h a t the 

language i n the F e b r u a r y 16, 2010, assignment s t a t i n g t h a t i t 

a s s i g n e d t o Chess not o n l y Diane's s t a t u t o r y r i g h t of 

redemption but a l s o " a l l o t h e r r i g h t , t i t l e and i n t e r e s t of 

[Diane] i n and t o the p r o p e r t y " was s u f f i c i e n t t o convey 

Diane's e q u i t y of redemption t o Chess. 

S e c t i o n 6-5-248(a)(5) p r o v i d e s t h a t the persons e n t i t l e d 

t o redeem p r o p e r t y t h a t has been s o l d a t a f o r e c l o s u r e s a l e 

i n c l u d e " [ a ] n y t r a n s f e r e e of the i n t e r e s t s of the d e b t o r or 

mortgagor, e i t h e r b e f o r e or a f t e r the s a l e . " (Emphasis added.) 

Moreover, § 6-5-248(b) p r o v i d e s t h a t " [ a ] l l persons named or 

enumerated i n s u b d i v i s i o n s (a)(1) through (a)(7) may e x e r c i s e 

the r i g h t of redemption g r a n t e d by t h i s a r t i c l e w i t h i n one 

year from the date of the s a l e . " A c c o r d i n g l y , we conclude 

t h a t , i f the F e b r u a r y 16, 2010, assignment was s u p p o r t e d by 

c o n s i d e r a t i o n , Chess was a t r a n s f e r e e of Diane's e q u i t y of 
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redemption under § 6-5-248(a)(5) by v i r t u e of the F e b r u a r y 16, 

2010, assignment and t h a t , as a t r a n s f e r e e of Diane's e q u i t y 

of redemption b e f o r e the f o r e c l o s u r e , he was e n t i t l e d t o 

e x e r c i s e a s t a t u t o r y r i g h t of redemption when h i s e q u i t y of 

redemption was e x t i n g u i s h e d upon f o r e c l o s u r e on F e b r u a r y 18, 

2010. 

With r e s p e c t t o the second s u b i s s u e , i . e . , whether the 

F e b r u a r y 16, 2010, assignment was s u p p o r t e d by c o n s i d e r a t i o n , 

Chess argues t h a t i t was s u p p o r t e d by c o n s i d e r a t i o n because i t 

r e c i t e d t h a t the c o n s i d e r a t i o n f o r Diane's e x e c u t i n g i t was 

"Ten D o l l a r s ($10.00) and o t h e r good and v a l u a b l e 

c o n s i d e r a t i o n . " Under Alabama law, t h a t r e c i t e d c o n s i d e r a t i o n 

i s s u f f i c i e n t c o n s i d e r a t i o n t o s u p p o r t the conveyance of 

Diane's e q u i t y of redemption t o Chess. See, e.g., T a y l o r v.  

Jones, 285 A l a . 353, 357, 232 So. 2d 601, 605 (1970) ( h o l d i n g 

t h a t r e c i t a t i o n of one d o l l a r and o t h e r v a l u a b l e c o n s i d e r a t i o n 

as c o n s i d e r a t i o n f o r deeds was s u f f i c i e n t c o n s i d e r a t i o n t o 

s u p p o r t the conveyances e f f e c t e d by the d eeds). A c c o r d i n g l y , 

we conclude t h a t the F e b r u a r y 16, 2010, assignment was 

s u p p o r t e d by c o n s i d e r a t i o n . 

H aving d e t e r m i n e d t h a t the language of the F e b r u a r y 16, 
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2010, assignment was s u f f i c i e n t t o convey Diane's e q u i t y of 

redemption t o Chess b e f o r e the f o r e c l o s u r e and t h a t the 

F e b r u a r y 16, 2010, conveyance was s u p p o r t e d by s u f f i c i e n t 

c o n s i d e r a t i o n , we conclude t h a t B u r t was not e n t i t l e d t o a 

summary judgment based on h i s argument t h a t the F e b r u a r y 16, 

2010, assignment d i d not convey a r i g h t t o redeem the p r o p e r t y 

t o Chess. 

The next i s s u e we must r e s o l v e i s whether B u r t was 

e n t i t l e d t o a summary judgment w i t h r e s p e c t t o Chess's c l a i m 

s e e k i n g redemption of the p r o p e r t y based on B u r t ' s argument 

t h a t Chess f a i l e d t o t e n d e r the amount n e c e s s a r y t o redeem the 

p r o p e r t y when he f i l e d h i s c o m p l a i n t s e e k i n g redemption. As 

t h i s c o u r t p o i n t e d out i n S k e l t o n v. J&G, LLC, 922 So. 2d 926, 

931 ( A l a . C i v . App. 2 0 0 5 ) : 

" S e c t i o n 6-5-253(a)[, A l a . Code 1975,] p r o v i d e s , 
i n p e r t i n e n t p a r t , t h a t '[a]nyone e n t i t l e d and 
d e s i r i n g t o redeem r e a l e s t a t e under the p r o v i s i o n s 
of t h i s a r t i c l e must a l s o pay or t e n d e r t o the 
p u r c h a s e r or h i s or her t r a n s f e r e e the purchase 
p r i c e p a i d a t the s a l e , ... and a l l o t h e r l a w f u l 
c h a r g e s . ' ' [ I ] n o r d e r t o redeem under the 
[redemption] s t a t u t e [ s ] [ , § 6-5-247 e t seq., A l a . 
Code 1975] one must e i t h e r aver a payment or t e n d e r 
of a l l the amounts r e q u i r e d by the s t a t u t e , or show 
a v a l i d excuse f o r f a i l u r e t o do so.' Moore v. 
Horton, 491 So. 2d 921, 923 ( A l a . 1986). 

" S e c t i o n 6-5-256, A l a . Code 1975, p r o v i d e s : 
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"'Upon the f i l i n g of any c o m p l a i n t as 
p r o v i d e d i n these s e c t i o n s and p a y i n g i n t o 
c o u r t the amount of purchase money and the 
i n t e r e s t n e c e s s a r y f o r redemption and a l l 
l a w f u l charges, i f the w r i t t e n statement 
t h e r e o f has been f u r n i s h e d o r , i f not 
f u r n i s h e d , o f f e r i n g t o pay such debt or 
purchase p r i c e and a l l l a w f u l charges, the 
c i r c u i t c o u r t s h a l l t a k e j u r i s d i c t i o n 
t h e r e o f and s e t t l e and a d j u s t a l l the 
r i g h t s and e q u i t i e s of the p a r t i e s , as 
p r o v i d e d i n t h i s a r t i c l e . ' " 

(Footnote omitted.) However, 

" [ u ] n d e r the p l a i n language of § 6-5-252 and § 
6-5-256, [ A l a . Code 1975,] i t i s c l e a r t h a t a 
redemptioner i s excused from t e n d e r a t the time he 
f i l e s the c o m p l a i n t t o redeem where he has t i m e l y  
f u r n i s h e d the p u r c h a s e r w i t h a demand f o r a 
statement of l a w f u l charges and the 10-day s t a t u t o r y 
p e r i o d f o r response has e x p i r e d w i t h o u t the 
p u r c h a s e r f u r n i s h i n g the redemptioner the statement 
of l a w f u l charges. Our supreme c o u r t has so h e l d i n 
Sh e a l y v. Golden, 897 So. 2d 268 ( A l a . 2004) (as 
m o d i f i e d on d e n i a l of r e h e a r i n g ) , and P u r c e l l v.  
Smith, 388 So. 2d 525 ( A l a . 1980) (both r e c o g n i z i n g 
t h a t , upon t i m e l y demand made by the redemptioner, 
the p u r c h a s e r ' s f a i l u r e t o t i m e l y f u r n i s h the 
redemptioner w i t h the statement of l a w f u l charges 
excuses t e n d e r and f o r f e i t s the p u r c h a s e r ' s r i g h t t o 
payment f o r improvements); see a l s o H a r r i s v.  
B r a d f o r d , 245 A l a . 434, 17 So. 2d 145 (1944) 
( f a i l u r e of the p u r c h a s e r t o f u r n i s h the statement 
of debt and l a w f u l charges upon demand made by the 
redemptioner r e l i e v e s the redemptioner of the 
n e c e s s i t y of making t e n d e r of the purchase p r i c e and 
l a w f u l charges as a c o n d i t i o n p r e c e d e n t t o the 
maintenance of an a c t i o n t o e x e r c i s e the s t a t u t o r y 
r i g h t of r e d e m p t i o n ) ; Lee v. Macon County Bank, 233 
A l a . 522, 172 So. 662 (1937) (the f a i l u r e of the 
p u r c h a s e r t o t i m e l y f u r n i s h the redemptioner, w i t h i n 
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10 days a f t e r such w r i t t e n demand i s made on the 
p u r c h a s e r , a w r i t t e n i t e m i z e d statement of the debt 
and l a w f u l charges c l a i m e d by the p u r c h a s e r and 
r e q u i r e d f o r redemption r e s u l t s i n the p u r c h a s e r ' s 
f o r f e i t i n g a l l c l a i m s or r i g h t t o compensation f o r 
improvements; a l s o the redemptioner i s e n t i t l e d t o 
f i l e a b i l l t o e n f o r c e the s t a t u t o r y r i g h t of 
redemption w i t h o u t a t e n d e r by s i m p l y o f f e r i n g t o 
pay p u r c h a s e r ' s debt and a l l l a w f u l c h a r g e s ) . " 

S k e l t o n v. J&G, LLC, 922 So. 2d a t 932 ( f o o t n o t e o m i t t e d ) . 

Thus, i n o r d e r t o r e s o l v e the i s s u e whether Chess was 

r e q u i r e d t o t e n d e r payment f o r a l l l a w f u l charges when he 

f i l e d h i s c o m p l a i n t s e e k i n g redemption, we must r e s o l v e the 

i s s u e whether B u r t p r o v i d e d Chess w i t h a w r i t t e n statement of 

l a w f u l charges w i t h i n 10 days a f t e r demand. 

at 528 
when a 

" [ I ] n P u r c e l l v. Smith, 388 So. 2d [525] 
[ ( A l a . 1 9 8 0 ) ] , our supreme c o u r t h e l d t h a t 
redemptioner m a i l s the demand f o r l a w f u l charges, 
' [ t ] h e ten-day p e r i o d [under § 6-5-252] f o r response 
by the p u r c h a s e r must b e g i n t o run from a c t u a l  
r e c e i p t by the p u r c h a s e r of the demand. ' In so 
h o l d i n g , our supreme c o u r t reasoned t h a t where 
e i t h e r the redemptioner or the p u r c h a s e r r e l i e s on 
the v a g a r i e s of modern m a i l d e l i v e r y t o f u r n i s h the 
o t h e r p a r t y w i t h the demand or the statement of 
l a w f u l charges, t h a t r e l i a n c e cannot a d v e r s e l y 
a f f e c t i m p o r t a n t r i g h t s of the p a r t y t o whom the 
demand or the statement of l a w f u l charges i s s e n t . 
P u r c e l l v. Smith, 388 So. 2d a t 528. I f the v a g a r i e s 
of the m a i l d e l i v e r y a f f e c t an i m p o r t a n t r i g h t of 
e i t h e r p a r t y , i t must a f f e c t the r i g h t of the p a r t y 
who i s r e l y i n g on the m a i l f o r compliance w i t h § 
6-5-252. P u r c e l l v. Smith, 388 So. 2d a t 528. 
S p e c i f i c a l l y , i n P u r c e l l our supreme c o u r t s t a t e d : 
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"'[A] demand f o r a statement of l a w f u l 
c harges, sent by m a i l , i s deemed made when 
r e c e i v e d by the p u r c h a s e r . The burden of 
compliance r e s t s upon the redemptioner and 
any d e l a y i n the making of the demand must, 
s i m i l a r l y , a f f e c t h i s r i g h t r a t h e r than 
t h a t of the p u r c h a s e r upon whom the demand 
i s made. S i n c e the f o r f e i t u r e of i m p o r t a n t 
r i g h t s depends upon the t i m e l i n e s s of a 
response, the p u r c h a s e r cannot be p e n a l i z e d 
by the u n c e r t a i n t i e s of the m a i l s and the 
burden r e s t s on the redemptioner t o make a 
w r i t t e n demand, by whatever mode, w i t h i n 
the s t a t u t o r y time l i m i t . Of c o u r s e , the 
p u r c h a s e r may not i n t e n t i o n a l l y d e f e a t the 
p r i v i l e g e t o redeem. See Hudson v. Morton, 
231 A l a . 392, 165 So. 227 (1936).' 

" P u r c e l l v. Smith, 388 So.2d a t 528-29." 

S k e l t o n v. J&G, LLC, 922 So. 2d a t 933 (emphasis added). 

Thus, the 10-day p e r i o d f o r B u r t t o p r o v i d e Chess w i t h a 

w r i t t e n statement of l a w f u l charges began r u n n i n g on the date 

B u r t a c t u a l l y r e c e i v e d Chess's l e t t e r demanding a w r i t t e n 

statement of l a w f u l c h arges. Chess's a f f i d a v i t s t a t e d t h a t he 

hand d e l i v e r e d a copy of h i s l e t t e r t o B u r t ' s house and l e f t 

i t w i t h a l a d y t h e r e ; however, B u r t t e s t i f i e d i n h i s 

d e p o s i t i o n t h a t he l i v e d a l o n e and t h a t t h e r e was no one a t 

h i s house who c o u l d have a c c e p t e d the l e t t e r i n h i s absence. 

Moreover, Chess d i d not submit any ev i d e n c e i n d i c a t i n g t h a t 

B u r t h i m s e l f a c t u a l l y r e c e i v e d the l e t t e r Chess a l l e g e d l y 
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d e l i v e r e d t o a l a d y a t B u r t ' s house. L i k e w i s e , a l t h o u g h 

Chess's a f f i d a v i t s t a t e d t h a t he had e - m a i l e d a copy of h i s 

l e t t e r t o B u r t , Chess d i d not submit any ev i d e n c e i n d i c a t i n g 

t h a t B u r t a c t u a l l y r e c e i v e d t h a t copy of the l e t t e r . The 

r e c o r d c o n t a i n s a c e r t i f i e d - m a i l r e c e i p t i n d i c a t i n g t h a t , on 

March 2, 2010, B u r t ' s s e c r e t a r y s i g n e d the c e r t i f i e d - m a i l 

r e c e i p t f o r a copy of Chess's l e t t e r t h a t Chess had sent t o 

B u r t ' s b u s i n e s s address by c e r t i f i e d m a i l . The r e c o r d a l s o 

c o n t a i n s e v i d e n c e i n d i c a t i n g t h a t B u r t a c t u a l l y r e c e i v e d t h a t 

copy of the l e t t e r from h i s s e c r e t a r y ; however, the r e c o r d 

does not i n d i c a t e the date when B u r t r e c e i v e d i t from h i s 

s e c r e t a r y . Consequently, we conclude t h a t a genuine i s s u e of 

m a t e r i a l f a c t e x i s t s r e g a r d i n g the date when B u r t a c t u a l l y 

r e c e i v e d Chess's l e t t e r demanding a w r i t t e n statement of 

l a w f u l charges. 

Thus, because a genuine i s s u e of m a t e r i a l f a c t e x i s t s 

r e g a r d i n g the date when B u r t a c t u a l l y r e c e i v e d Chess's l e t t e r 

demanding a w r i t t e n statement of l a w f u l charges, a genuine 

i s s u e of m a t e r i a l f a c t e x i s t s r e g a r d i n g whether Chess was 

r e q u i r e d t o t e n d e r the amount n e c e s s a r y t o redeem the p r o p e r t y 

when he f i l e d h i s c o m p l a i n t s e e k i n g redemption. A c c o r d i n g l y , 
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B u r t was not e n t i t l e d t o a summary judgment w i t h r e s p e c t t o 

Chess's c l a i m s e e k i n g redemption based on B u r t ' s argument t h a t 

Chess was not e n t i t l e d t o redeem the p r o p e r t y because he had 

f a i l e d t o t e n d e r the amount n e c e s s a r y t o redeem the p r o p e r t y 

when he f i l e d h i s c o m p l a i n t s e e k i n g redemption. T h e r e f o r e , we 

r e v e r s e the summary judgment i n f a v o r o f B u r t w i t h r e s p e c t t o 

Chess's c l a i m s e e k i n g r e d e m p t i o n . 5 

The next i s s u e we must r e s o l v e i s whether B u r t was 

e n t i t l e d t o a summary judgment w i t h r e s p e c t t o h i s 

c o u n t e r c l a i m s e e k i n g redemption o f the p r o p e r t y . Chess argues 

t h a t B u r t was not e n t i t l e d t o a summary judgment w i t h r e s p e c t 

t o B u r t ' s c o u n t e r c l a i m s e e k i n g redemption because, Chess says, 

he was e n t i t l e d t o redeem the p r o p e r t y . 

I f Chess, who sought redemption b e f o r e B u r t , i s e n t i t l e d 

t o redeem the p r o p e r t y , B u r t would not be e n t i t l e d t o redeem 

i t under § 6-5-248(d). S e c t i o n 6-5-248(d) p r o v i d e s : 

"(d) When any d e b t o r , mortgagor, t h e i r  
t r a n s f e r e e s , t h e i r r e s p e c t i v e spouses, c h i l d r e n , 
h e i r s , or d e v i s e e s redeem, a l l r e c o r d e d judgments, 

5We note t h a t , because, as d i s c u s s e d above, a genuine 
i s s u e of m a t e r i a l f a c t e x i s t s r e g a r d i n g whether Chess was 
r e q u i r e d t o t e n d e r the amount n e c e s s a r y t o redeem the p r o p e r t y 
when he f i l e d h i s c o m p l a i n t s e e k i n g redemption the t r i a l c o u r t 
p r o p e r l y d e n i e d Chess's summary-judgment motion. 
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r e c o r d e d mortgages, and r e c o r d e d l i e n s i n e x i s t e n c e 
a t the time of the s a l e , are r e v i v e d a g a i n s t the 
r e a l e s t a t e redeemed and a g a i n s t the redeeming p a r t y 
and f u r t h e r redemption by some p a r t y o t h e r than the  
mortgagor or de b t o r under t h i s a r t i c l e i s  
p r e c l u d e d . " 

(Emphasis added.) 

The p l a i n language of § 6-5-248(d) i n d i c a t e s t h a t , i f 

Chess, who i s a t r a n s f e r e e of a mortgagor, i s e n t i t l e d t o 

redeem the p r o p e r t y , B u r t would not be e n t i t l e d t o redeem the 

p r o p e r t y because B u r t i s a t r a n s f e r e e of a mortgagor r a t h e r 

than a mortgagor or d e b t o r — o n l y a mortgagor or d e b t o r can 

redeem a f t e r a t r a n s f e r e e of a mortgagor has redeemed. 

A c c o r d i n g l y , because (1) B u r t i s not e n t i t l e d t o redeem the 

p r o p e r t y i f Chess i s e n t i t l e d t o redeem the p r o p e r t y and (2), 

as d i s c u s s e d above, a genuine i s s u e of m a t e r i a l f a c t e x i s t s 

r e g a r d i n g whether Chess i s e n t i t l e d t o redeem the p r o p e r t y , 

B u r t was not e n t i t l e d t o a summary judgment d e t e r m i n i n g t h a t 

he i s e n t i t l e d t o redeem the p r o p e r t y . See § 6-5-248(d). 

T h e r e f o r e , we r e v e r s e the summary judgment i n f a v o r of B u r t 

w i t h r e s p e c t t o h i s c o u n t e r c l a i m s e e k i n g redemption of the 

p r o p e r t y . 

C o n c l u s i o n 

In summary, we r e v e r s e the o r d e r of the t r i a l c o u r t 
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g r a n t i n g B u r t ' s summary-judgment motion, and we remand the 

cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

Our r e s o l u t i o n of t h i s a p p e a l based on the i s s u e s d i s c u s s e d 

above p r e t e r m i t s d i s c u s s i o n of the o t h e r i s s u e s r a i s e d by 

Chess. 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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