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THOMPSON, P r e s i d i n g Judge. 

In October 2006, Suzanne Gl a z e W i l l i s ("the mother") 

f i l e d a c o m p l a i n t s e e k i n g a d i v o r c e from Brandyn Lee W i l l i s 

("the f a t h e r " ) . In her c o m p l a i n t , the mother sought, among 

o t h e r t h i n g s , an award of custo d y of the p a r t i e s ' two minor 
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c h i l d r e n , an award of c h i l d s u p p o r t , and an e q u i t a b l e d i v i s i o n 

of the m a r i t a l p r o p e r t y . The f a t h e r answered and 

c o u n t e r c l a i m e d , s e e k i n g an award of cus t o d y of the c h i l d r e n . 

On November 7, 2006, the mother, who a p p a r e n t l y had 

cust o d y of the c h i l d r e n , f i l e d a motion r e q u e s t i n g t h a t the 

t r i a l c o u r t o r d e r the f a t h e r t o pay pendente l i t e c h i l d 

s u p p o r t . 1 In December 2006 and a g a i n i n F e b r u a r y 2007, the 

mother moved t o have the f a t h e r h e l d i n contempt f o r an 

a l l e g e d f a i l u r e t o s u p p o r t the c h i l d r e n and i n c o n n e c t i o n w i t h 

the f a t h e r ' s d i s p o s a l of c e r t a i n m a r i t a l p r o p e r t y . In March 

2007, the S t a t e of Alabama ("the S t a t e " ) moved t o i n t e r v e n e i n 

the a c t i o n f o r the purposes of s e e k i n g , on b e h a l f of the 

mother, c h i l d s u p p o r t f o r the p a r t i e s ' c h i l d r e n ; the t r i a l 

c o u r t g r a n t e d the S t a t e ' s motion t o i n t e r v e n e . 

A f t e r attempts at m e d i a t i o n f a i l e d , the t r i a l c o u r t s e t 

the matter f o r a f i n a l h e a r i n g on May 6, 2008. Almost a year 

l a t e r , on A p r i l 8, 2009, the t r i a l c o u r t e n t e r e d a judgment 

d i v o r c i n g the p a r t i e s . 2 The mother f i l e d a postjudgment 

1The r e c o r d on appeal c o n t a i n s no o r d e r p e r t a i n i n g t o 
pendente l i t e c u s t o d y of the c h i l d r e n . 

2The r e c o r d c o n t a i n s no e x p l a n a t i o n f o r the d e l a y i n 
e n t e r i n g the d i v o r c e judgment. 
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motion, and the t r i a l c o u r t d e n i e d t h a t m o t i o n . 3 The mother 

t i m e l y a p p e a l e d . 4 

The t r i a l c o u r t ' s A p r i l 8, 2009, judgment s t a t e s t h a t i t 

i n c o r p o r a t e d "a p a r t i a l agreement" of the p a r t i e s . The 

" p a r t i a l agreement" reached by the p a r t i e s i s not s e t f o r t h i n 

the r e c o r d on a p p e a l , and n e i t h e r p a r t y has made any 

r e p r e s e n t a t i o n i d e n t i f y i n g the i s s u e s upon which the p a r t i e s 

had reached an agreement. The t r i a l c o u r t d i d not r e c e i v e any 

evi d e n c e as t o any of the i s s u e s t h a t might have s t i l l been i n 

d i s p u t e at the s c h e d u l e d f i n a l h e a r i n g . However, the t r i a l 

c o u r t proceeded t o e n t e r a judgment d i s p o s i n g of a l l the 

pending i s s u e s between the p a r t i e s . 

The mother's c h a l l e n g e t o t h a t p o r t i o n of the A p r i l 8, 

2009, judgment p u r p o r t i n g t o i n c o r p o r a t e the p a r t i e s ' p a r t i a l 

agreement has m e r i t . The r e c o r d c o n t a i n s no w r i t t e n 

documentation of the p a r t i e s ' p a r t i a l s e t t l e m e n t agreement, 

and an o r a l s e t t l e m e n t agreement i s v a l i d and e n f o r c e a b l e 

" o n l y i f i t i s made i n open c o u r t or d u r i n g a p r e t r i a l 

3 I n i t s postjudgment o r d e r , the t r i a l c o u r t a l s o d e n i e d 
the mother's r e q u e s t f o r an award of an a r r e a r a g e of pendente 
l i t e c h i l d s u p p o r t . 

4The S t a t e i s not a p a r t y on a p p e a l . 
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c o n f e r e n c e . " C o n t r a c t o r Success Group, I n c . v. S e r v i c e T h r u s t 

Org., I n c . , 681 So. 2d 212, 215 ( A l a . C i v . App. 1996). T h i s 

c o u r t has e x p l a i n e d : 

" A l l s e t t l e m e n t agreements e n t e r e d i n t o by 
a t t o r n e y s and o c c u r r i n g at the t r i a l - c o u r t l e v e l are 
governed by § 34-3-21, A l a . Code 1975. Ex p a r t e  
Sims, 627 So. 2d 380, 382 ( A l a . 1993). To be 
e f f e c t i v e under § 34-3-21, an agreement must be made 
i n w r i t i n g or e n t e r e d i n the minutes of the c o u r t . 
Holmes v. Sanders, 729 So. 2d 314, 316 ( A l a . 1999); 
and Ex p a r t e K i e l y , 579 So. 2d 1366, 1367 ( A l a . C i v . 
App. 19 91)." 

P r o f f i t t v. Cochran, 742 So.2d 188, 189 ( A l a . C i v . App. 1999). 

The f a t h e r a s s e r t s i n h i s b r i e f on appeal t h a t the 

p a r t i e s "appeared w i t h c o u n s e l and announced t o the c o u r t t h a t 

a p a r t i a l s e t t l e m e n t had been reached." However, the r e c o r d 

c o n t a i n s no w r i t t e n documentation of t h a t p a r t i a l s e t t l e m e n t 

agreement, and t h e r e i s no i n d i c a t i o n t h a t a h e a r i n g was 

a c t u a l l y conducted. Thus, i n t h i s case, " [ i ] t i s c l e a r ... 

t h a t the o r a l agreement a t i s s u e here was not made i n open 

c o u r t or d u r i n g a p r e t r i a l c o n f e r e n c e and was not e n t e r e d i n t o 

the minutes i n open c o u r t . " C o n t r a c t o r Success Group, I n c . v.  

S e r v i c e T h r u s t Org., I n c . , 681 So. 2d a t 215. Thus, t h i s 

c o u r t i s unable t o h o l d t h a t the t r i a l c o u r t ' s judgment 

p u r p o r t i n g t o i n c o r p o r a t e a p a r t i a l agreement of the p a r t i e s 
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i s v a l i d and b i n d i n g . The judgment i s due t o be r e v e r s e d 

because i t does not p r o p e r l y document and i n c o r p o r a t e the 

agreement of the p a r t i e s . 

F u r t h e r , the A p r i l 8, 2009, d i v o r c e judgment cannot s t a n d 

f o r another reason. The m a j o r i t y of the mother's arguments are 

based on her a s s e r t i o n t h a t the t r i a l c o u r t e r r e d i n f a i l i n g 

t o r e c e i v e e v i d e n c e on a number of i s s u e s upon which the 

p a r t i e s a p p a r e n t l y f a i l e d t o re a c h an agreement. In her 

postjudgment motion, the mother i n d i c a t e d t h a t the p a r t i e s had 

reached no agreement w i t h r e g a r d t o a number of i s s u e s 

r e s o l v e d i n the A p r i l 8, 2009, d i v o r c e judgment, i n c l u d i n g 

i s s u e s of c h i l d s u p p o r t , c h i l d - s u p p o r t a r r e a r a g e s , and 

p r o p e r t y d i v i s i o n . The mother contends t h a t the r e c o r d 

c o n t a i n s no e v i d e n c e s u p p o r t i n g the t r i a l c o u r t ' s r e s o l u t i o n 

of those i s s u e s i n i t s A p r i l 8, 2009, judgment. 

In response, the f a t h e r concedes t h a t the t r i a l c o u r t 

" d i d not base the e n t i r e f i n a l [ j u d g m e n t ] on the p a r t i a l 

agreement of the p a r t i e s , " but he contends t h a t the 

d e t e r m i n a t i o n of the r e m a i n i n g i s s u e s was w i t h i n the t r i a l 

c o u r t ' s d i s c r e t i o n . The d e t e r m i n a t i o n of the i s s u e s i n 

d i s p u t e between the p a r t i e s would have been w i t h i n the t r i a l 

5 



2080876 

c o u r t ' s d i s c r e t i o n i f i t had r e c e i v e d any evi d e n c e on those 

i s s u e s . See Ne l s o n v. L a n d i s , 709 So. 2d 1299, 1300 ( A l a . 

C i v . App. 1998) (The i s s u e of c h i l d s u p p o r t i s w i t h i n the 

t r i a l c o u r t ' s d i s c r e t i o n when the c o u r t bases i t s judgment on 

ore tenus e v i d e n c e . ) ; Brown v. Brown, 719 So. 2d 228, 231-32 

( A l a . C i v . App. 1998) (An award of r e t r o a c t i v e c h i l d s u p p o r t 

i s w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n . ) ; P a r r i s h v. P a r r i s h , 

617 So. 2d 1036, 1038 ( A l a . C i v . App. 1993) (The i s s u e s of 

alimony and p r o p e r t y d i v i s i o n are w i t h i n the t r i a l c o u r t ' s 

d i s c r e t i o n when the c o u r t r e c e i v e s ore tenus e v i d e n c e . ) ; 

K o v a k i s v. K o v a k i s , 12 So. 3d 693, 700 ( A l a . C i v . App. 2008) 

(A p r o p e r t y d i v i s i o n and alimony award must be e q u i t a b l e under 

the p a r t i c u l a r f a c t s of the c a s e . ) ; and Mann v. Mann, 725 So. 

2d 989, 992 ( A l a . C i v . App. 1998) (An award of v i s i t a t i o n i s 

w i t h i n the d i s c r e t i o n of the t r i a l c o u r t and must be d e c i d e d 

on the s p e c i f i c f a c t s of each c a s e . ) . In t h i s case, however, 

the t r i a l c o u r t r e c e i v e d no evi d e n c e on the i s s u e s i n d i s p u t e . 

The mother has c h a l l e n g e d p o r t i o n s of the A p r i l 8, 2009, 

judgment p e r t a i n i n g t o c h i l d s u p p o r t , p r o p e r t y d i v i s i o n , and 

alimony. W i t h r e g a r d t o c h i l d s u p p o r t , the r e c o r d c o n t a i n s a 

l e t t e r s e t t i n g f o r t h the f a t h e r ' s semi-monthly income; the 
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c e r t i f i c a t i o n of the r e c o r d on a p p e a l i n d i c a t e s t h a t t h a t 

l e t t e r was not s u b m i t t e d i n t o e v i d e n c e . The r e c o r d a l s o 

c o n t a i n s a c h i l d - s u p p o r t c a l c u l a t i o n a p p a r e n t l y performed by 

a mediator recommending a c h i l d - s u p p o r t award; t h a t 

recommendation was not adopted by the t r i a l c o u r t i n r e a c h i n g 

i t s c h i l d - s u p p o r t award. The r e c o r d c o n t a i n s none of the 

c h i l d - s u p p o r t forms r e q u i r e d by R u l e 3 2 ( E ) , A l a . R. J u d . 

Admin., and the t r i a l c o u r t ' s judgment does not i n c o r p o r a t e a 

c h i l d - s u p p o r t form s e t t i n g f o r t h the manner i n which the t r i a l 

c o u r t reached i t s c h i l d - s u p p o r t d e t e r m i n a t i o n . " [ T ] h i s c o u r t 

cannot a f f i r m a c h i l d - s u p p o r t o r d e r i f i t has t o guess at what 

f a c t s the t r i a l c o u r t found i n o r d e r t o e n t e r the s u p p o r t 

o r d e r i t e n t e r e d Mosley v. Mosley, 747 So. 2d 894, 898 

( A l a . C i v . App. 1999). 

The d e t e r m i n a t i o n whether an award of r e t r o a c t i v e c h i l d 

s u p p o r t i s a p p r o p r i a t e i s dependent on the s p e c i f i c f a c t s of 

the case. Brown v. Brown, 719 So. 2d a t 231-32. S i m i l a r l y , 

the unique f a c t s and c i r c u m s t a n c e s of each a c t i o n determine 

i s s u e s of p r o p e r t y d i v i s i o n , alimony, and v i s i t a t i o n . Murphy  

v. Murphy, 626 So. 2d 620, 623 ( A l a . C i v . App. 1993). In t h i s 

case, however, no e v i d e n c e r e g a r d i n g the f a c t s and 
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c i r c u m s t a n c e s of t h i s a c t i o n were p r e s e n t e d t o or c o n s i d e r e d 

by t he t r i a l c o u r t . Thus, the t r i a l c o u r t had no e v i d e n c e 

upon which t o e x e r c i s e i t s d i s c r e t i o n i n r e a c h i n g a judgment. 

The t r i a l c o u r t e r r e d i n f a i l i n g t o conduct an ore tenus 

h e a r i n g . We r e v e r s e the judgment and remand the case f o r the 

t r i a l c o u r t t o conduct an e v i d e n t i a r y h e a r i n g on any i s s u e s 

upon which the p a r t i e s have f a i l e d t o re a c h a s e t t l e m e n t 

agreement and t o p r o p e r l y i n c o r p o r a t e any s e t t l e m e n t i n t o i t s 

judgment. See C o n t r a c t o r Success Group, I n c . v. S e r v i c e  

T h r u s t Org., I n c . , su p r a ; and P r o f f i t t v. Cochran, s u p r a . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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