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Appeal from Winston Circuit Court
(DR-09-900003)
On Return to Remand
BRYAN, Judge.
The Winston Circuit Court ("the trial court") has entered
an order as required by our instructions in this court's
opinion in this case on original submission. See Paulk v.

2100345
Paulk, [Ms. 2100345, January 6, 2012] ___ So. 3d ___ (Ala.
Civ. App. 2012).

The trial court's order on remand states:

(1) that the rental property owned by Charles Lance Paulk
("the husband") was treated as the husband's separate property
and was not included in the marital estate; (2) that the lake
house owned by Vickie Gail Paulk ("the wife") was treated as
the wife's separate property and was not included in the
marital estate; (3) that the real property described as "the
farm" was treated as the wife's separate property and was not
included in the marital estate; (4) that the trial court's
intention was to award the husband all personal property
listed in exhibits 1 and 1(a) in his brief to the trial court,
regardless of where the personal property was located; and (5)
that it was the intention of the trial court to award the wife
all other personal property that

was not listed

on

the

husband's exhibits that was located at the farm.
This court gave both parties the opportunity to file a
supplemental brief in light of the specific findings of fact
made by the trial court.

In his supplemental brief to this

court, the husband argues that the trial court erred by
concluding that the farm was part of the wife's separate
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estate in light of the evidence indicating that the farm was
accumulated by the parties during their marriage and that he
had made financial and nonfinancial contributions to the
improvement of the farm. In response, the wife argues, as she
did in her original brief, that she is the sole equitable
owner of the farm because it was part of her inheritance and
the husband lived at the farm only for a short time.
In order to address the husband's primary contention on
appeal, i.e., that the division of property is inequitable, a
more thorough recitation of the facts found in the record on
appeal is needed.

At the time of trial in 2010, the husband

was approximately 57 years old, but the wife's age is unclear
from the record.

The wife was an elementary-school teacher

earning approximately $2,600 a month.

The husband retired

from the Florence Utility Department in September 2008; his
salary at that time was $40,000 a year.

The record indicates

that the husband was injured in October 2007 and that the
Social Security Administration determined that the husband met
the medical requirements to obtain disability benefits as of
November 28, 2007.

He was awarded a lump sum of $9,351, and

he began receiving $2,078 a month in disability benefits
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effective November 2008.

The husband and the wife lived in

separate towns for a significant portion of their marriage,
but the husband contended that he visited the wife at the farm
every weekend.

According to the wife, the husband moved to

the farm in mid-2008 and they lived together at the farm for
approximately eight months out of their two-and-one-half-year
marriage. However, the husband stated that he remained at the
farm after November 2007 and moved away from the farm on
December 5, 2008, when the parties separated.

We note that

the parties agreed that misconduct of the parties was not a
factor for the trial court to consider in dissolving the
marriage or in making a division of property.
As we stated in our opinion on original submission, the
parties took out a mortgage in the amount $91,500, using the
wife's lake house as collateral, in order to finance the
purchase of the farm.1

After the wife repaid the husband

$42,000, paid her mother $15,000, and paid off her automobile

1

We note that the record indicates that the wife's two
siblings each sold their seven acres of property to the
husband and the wife in early September 2006 and that the
wife's mother conveyed the third seven-acre parcel that
completed the farm to the husband and the wife in early
October 2006.
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loan in full (approximately $25,000), the remaining funds from
the mortgage were placed into an account held jointly by the
parties.2

The wife used that account to pay the mortgage debt

in January and February 2007.

The parties separated in

February 2007, and the wife closed the joint account. At that
time, she began making the mortgage payments from a separate
account in her name. The parties reconciled in December 2007,
and the parties opened another joint account.

The record

indicates that the husband and the wife deposited their
paychecks into their joint account, when one existed, and that
the husband also deposited several large lump-sum payments
into the parties' joint account. The mortgage payments were
made

from

the

November 2008.

joint

account

from

December

2007

through

The parties separated again in December 2008,

and, from that time forward, the wife made every mortgage
payment from a separate account.

The record indicates that

the mortgage debt had been reduced by approximately $30,000 as
of July 2010, leaving a mortgage indebtedness of $61,500.

2

In her summary testimony, the wife stated that $66,216.50
remained from the $91,500 mortgage after she paid off the loan
on her vehicle, a difference of $25,283.50. Other parts of the
record indicate that the wife paid approximately $20,000 in
order to pay off the loan on her vehicle.
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According to the wife, only 12 mortgage payments totaling
$9,265.56 had been paid from the parties' joint account.
The husband presented evidence indicating that he had
contributed approximately $90,000 "to the parties' financial
situation" from the sale of his home, from annuity payments,
from

insurance proceeds, from Social Security

disability

payments, and from payments for unused leave time that he had
accumulated while working for the Florence Utility Department.
However, he also indicated that he had "recovered" $16,851 of
the money he had contributed, presumably after the parties
separated.

The

record

indicates

that

the

husband

had

contributed several lump-sum amounts in excess of $16,851 in
the two months before the parties separated.
The wife also testified that the parties had paid for
improvements to the husband's rental property, had paid nine
months of the monthly mortgage debt on the husband's rental
property, and had paid some utility and other expenses related
to the husband's rental property from a joint account while
they were married.3

3

The record indicates that the wife presented two exhibits
during trial regarding the amount of joint funds expended on
the husband's rental house; however, those exhibits were never
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The record indicates that, during the marriage, the
husband sold the home he owned before the parties married and
realized $54,000

in

equity from

the

sale of that home.

According to the husband, construction on the house at the
farm

was

initiated

in

the

fall

of

2007

with

a

$22,000

contribution from the husband from the sale of the home he had
owned before the parties married.

The husband presented

documents indicating that he had contributed an additional
$40,600

from

construction

an
of

account
the

house

in
at

his
the

name

only

farm

and

toward
that

he

the
had

contributed labor toward the construction of the house at the
farm valued at $12,000.
The wife presented bank records indicating that she had
paid approximately $47,000 from her individual account for
expenses related to the farm, including construction on the
house and payments toward the mortgage, and that she and her
family had made significant improvements to the house, which

admitted into evidence. The trial court stated on the record
that the wife's exhibits regarding funds used for the
husband's rental house were "merely advisory and not to be
taken as proof of the matters asserted." One exhibit is not
included in the record on appeal, and the other indicates that
the parties spent approximately $3,400 from their joint
account on the husband's rental property.
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was still unfinished at the time of trial, after the parties
separated.

While the parties resided together during their

marriage and the house was being built, the parties lived at
the farm in a barn that was on the property. The husband
estimated

that

the

farm

was

worth

between

$155,000

and

$200,000; the wife did not give an estimate of the value of
the farm.
We note that the standard of review applicable in this
particular case is de novo and that the trial court's findings
of fact are not afforded a presumption of correctness. See
Paulk v. Paulk, ___ So. 3d at ___.4

The husband contends that

the division of property is inequitable because he was not
awarded any interest in the farm.

As we stated above, the

trial court concluded that the farm was the wife's separate
property and, thus, not divisible as a marital asset.

The

husband has challenged that finding, but he does not challenge
any other aspect of the trial court's determination of what

4

We note that, in our opinion on original submission, we
held that the ore tenus standard of review did not apply in
this particular case because the trial court had heard only
direct testimony from the wife, with no cross-examination, and
the remainder of the evidence presented by the parties was
submitted to the trial court in writing. See Paulk v. Paulk,
___ So. 3d at ___.
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property was the separate property of the husband or the wife.
See Green v. Wedowee Hosp., 584 So. 2d 1309, 1311 n.4 (Ala.
1991) ("[A] party's failure to argue an issue in brief to an
appellate court is tantamount to a waiver of that issue on
appeal and ... an appellate court will consider only those
issues that have been properly delineated and will not search
the record for errors that have not been raised before the
appellate

court.").

Accordingly,

regarding

the

specific

findings of fact made by the trial court, we will consider
only whether the trial court erred by concluding that the farm
was part of the wife's separate estate.
"A party's '"separate estate" is that property over
which [he or] she exercises exclusive control and
from which the [spouse] ... derives no benefit by
reason of the marital relationship.' Gartman v.
Gartman, 376 So. 2d 711, 713 (Ala. Civ. App. 1978).
The separate estate of the parties in a divorce
proceeding includes property owned prior to the
marriage
and
property
received
by
gift
or
inheritance during the marriage. § 30-2-51(a), Ala.
Code 1975. Although marital property generally
includes property purchased or otherwise accumulated
by the parties during the marriage, it may also
include the property acquired before the marriage or
received by gift or inheritance during the marriage
when it is used, or income from it is used,
regularly for the common benefit of the parties
during their marriage. See § 30-2-51(a), Ala. Code
1975."
Nichols v. Nichols, 824 So. 2d 797, 802 (Ala. Civ. App. 2001).
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The wife argues that the farm is her separate property
because it was part of her inheritance.

However, the record

contains documents indicating that two of the three separate
parcels of the farm were purchased from the wife's siblings
during the parties' marriage and that those two parcels were
conveyed to the husband and the wife jointly. The record also
indicates that the third parcel of the farm was conveyed to
the husband and the wife during their marriage by a deed from
the wife's mother.

As we noted above, the wife repeatedly

called the farm her inheritance.

However, the wife's mother

was present at the parties' divorce trial.
acre

parcel

the

wife

received

from

her

Thus, the sevenmother

as

an

"inheritance" was nothing more than an inter vivos gift from
the wife's mother to the husband and the wife.

There is no

evidence to support a conclusion that the wife had actually
inherited any part of the farm.5

Instead, the evidence

indicates that the parties purchased two of the seven-acre
parcels from the wife's family members and that they jointly

5

A reasonable inference could be made from the evidence
in the record that the wife would have inherited that property
upon her mother's death; however, it is clear from the record
that the wife's mother was still alive at the time of trial.
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received the third seven-acre parcel as a gift.6

It is

undisputed that the husband and the wife obtained joint
ownership of the farm during their marriage and that they
lived at the farm together during their marriage, albeit for
a relatively short amount of time. Thus, we conclude that the
farm

was

marital

property

because

it

was

"purchased

or

otherwise accumulated by the parties during the marriage."
Nichols, 824 So. 2d at 802. See Kaufman v. Kaufman, 934 So. 2d
1073, 1080 (Ala. Civ. App. 2005) (when the evidence indicated
that certain assets were accumulated during the marriage, and
there was no evidence indicating that one spouse had received
those assets by gift or inheritance, then those assets were
marital property subject to division).
We now consider whether the trial court's division of
property was equitable.
"A property division is required to be equitable,
not equal, and a determination of what is equitable
rests within the broad discretion of the trial
court. Parrish[ v. Parrish], 617 So. 2d [1036,] 1038
[(Ala. Civ. App. 1993)]. In fashioning a property
division and an award of alimony, the trial court
must consider factors such as the earning capacities

6

We note, however, that the parties did pay the wife's
mother $15,000 for the structures on the property that was
conveyed to the husband and the wife from the wife's mother.
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of the parties; their future prospects; their ages,
health, and station in life; the length of the
parties' marriage; and the source, value, and type
of marital property. Robinson v. Robinson, 795 So.
2d 729, 734 (Ala. Civ. App. 2001)."
Stone v. Stone, 26 So. 3d 1232, 1236 (Ala. Civ. App. 2009).
The wife was awarded the farm (valued at $155,000 to
$200,000), and she was ordered to pay the remaining mortgage
indebtedness associated with the farm ($61,500). Accordingly,
the wife was awarded between $93,500 and $138,500 in equity in
the farm.

She was also awarded all personal property at the

farm that was not listed on exhibits 1 and 1(a) provided by
the husband.

The record indicates that this award included a

tractor, valued by the husband at $4,050; a lawn mower, valued
by the husband at $2,400; a wood stove that was purchased by
the husband for $2,000; and kitchen furnishings that were
valued by the husband at $600.
lawn mower no longer worked.

The wife testified that the

Considering that testimony, we

conclude that the wife was awarded personal property that had
a value of $6,650.

Therefore, the wife's award of real and

personal property totaled between $100,150 and $145,150.7

7

We acknowledge that there was evidence indicating that
the mortgage debt had been reduced by $30,000 at the time of
trial; however, the record indicates that approximately $9,000
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On the other hand, the husband was awarded the personal
property listed in exhibits 1 and 1(a) in the record, and he
contends

that

property.

that

personal

property

was

his

separate

In exhibit 1, which is labeled "Antique Personal

Property Owned by [the Husband] Before the Marriage Still at
[the] Marital Residence," the husband lists several pieces of
furniture that he valued at $11,290.

In exhibit 1(a), which

is labeled "Miscellaneous Items Owned Prior to the Marriage by
[the Husband]," the husband lists multiple items of personal
property that he valued at $21,685.

With one exception,

discussed infra, there is no indication that any of the
property listed in those two exhibits was used regularly for
the common benefit of the parties during the marriage, and it
is undisputed that the property listed in those two exhibits
was

owned

by

the

husband

before

the

parties

married.

Accordingly, we conclude that, with one exception, discussed
infra, the property awarded to the husband in exhibits 1 and

was paid on the mortgage from the parties' joint account and
that approximately $25,000 from the mortgage proceeds was used
to pay the wife's automobile loan. Therefore, the remaining
mortgage debt, i.e., $61,500, was only about $5,000 less than
the amount of money that was actually used to purchase and
improve the farm.
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1(a) is his separate property and should not be considered in
determining whether an equitable division of property was
made.
The one exception, noted above, is a single listing in
exhibit

1(a)

described

as

a

washer,

a

dryer,

refrigerator with a cumulative value of $1,000.

and

a

According to

the husband, the wife was using those appliances.

Therefore,

we conclude that the washer, the dryer, and the refrigerator
were marital property because a reasonable inference could be
made that those appliances were used regularly for the common
benefit of the parties during the marriage.

The record

indicates that the husband removed joint property that totaled
$900 from the farm when the parties separated. Therefore, the
husband was awarded marital property totaling $1,900.
The record indicates that the parties' earning capacities
were similar, in light of the husband's disability, and, as we
stated above, the parties agreed that misconduct of the
parties was not a factor for the trial court to consider.
Even considering the fact that the parties contributed funds
toward the husband's rental house from their joint account,
without any evidence of the amounts contributed we cannot
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conclude that those contributions balanced out the husband's
interest in the farm, especially considering the indication in
the record that the husband was the primary contributor to the
parties' joint account.

Furthermore, to the extent that the

record

the

indicates

that

husband

removed

approximately

$16,851 from a savings account when the parties separated, the
record indicates that the source of the funds the husband
removed were primarily attributable to a lump-sum Social
Security disability payment and a payment for unused leave
time

that

separated.

he

had

received

shortly

before

the

parties

Therefore, we cannot conclude that the husband's

actions justified the disproportionate award of property to
the wife.
Considering the undisputed fact that the husband used
$22,000

in

proceeds

from

the

sale

of

his

residence

to

contribute to the construction of the house at the farm, as
well as evidence indicating that he had made additional
financial contributions totaling approximately $40,600 from
his separate bank account toward the construction of that
house, we must conclude that the divorce judgment, insofar as
it fails to award the husband any interest in the farm, is
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inequitable. See Kaufman v. Kaufman, 934 So. 2d at 1080-81
(reversing a division of property that disproportionately
favored one spouse after the trial court improperly determined
that certain assets were not marital property).

Accordingly,

the trial court's judgment dividing the parties' marital
property

is

reversed,

and

the

cause

is

remanded

with

instructions to the trial court to enter a judgment fashioning
an equitable division of property in light of this opinion.
REVERSED AND REMANDED.
Thompson, P.J., and Pittman and Thomas, JJ., concur.
Moore, J., concurs in the result, without writing.
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