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MOORE, Judge. 

S c o t t C h r i s t o p h e r Hobbs ("the f a t h e r " ) appeals from a 

judgment of the Madison C i r c u i t C ourt ("the t r i a l c o u r t " ) t h a t 

d e n i e d h i s motion t o v a c a t e a l l judgments or o r d e r s r e g a r d i n g 
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the c u s t o d y of B.C.H. ("the c h i l d " ) t h a t were e n t e r e d a f t e r 

March 2002. We a f f i r m . 

P r o c e d u r a l Background 

The f a t h e r and Dorarena Kay H e i s e y ("the mother") are the 

p a r e n t s of the c h i l d , who was born i n F e b r u a r y 1997 d u r i n g the 

p a r t i e s ' m a r r i a g e . The p a r t i e s s e p a r a t e d when the c h i l d was 

a t o d d l e r and were e v e n t u a l l y d i v o r c e d by a judgment e n t e r e d 

by the t r i a l c o u r t i n 2000. By agreement, the p a r t i e s s h a r e d 

j o i n t l e g a l and p h y s i c a l c u s t o d y of the c h i l d u n t i l June 2006, 

when the t r i a l c o u r t awarded the mother s o l e p h y s i c a l c u s t o d y 

of the c h i l d . See § 30-3-151(5), A l a . Code 1975 ( d e f i n i n g 

" s o l e p h y s i c a l c u s t o d y " as "[o]ne p a r e n t has s o l e p h y s i c a l 

c u s t o d y and the o t h e r p a r e n t has r i g h t s of v i s i t a t i o n e x c e p t 

as o t h e r w i s e p r o v i d e d by the c o u r t " ) . The f a t h e r f i l e d a 

postjudgment motion under Rule 59, A l a . R. C i v . P., 

r e q u e s t i n g , among o t h e r t h i n g s , t h a t the t r i a l c o u r t v a c a t e 

the June 2006 judgment and r e i n s t a t e the j o i n t - p h y s i c a l -

c u s t o d y arrangement. The t r i a l c o u r t p u r p o r t e d t o g r a n t t h a t 

motion and t o e n t e r an amended judgment, bu t o n l y a f t e r the 

motion had a l r e a d y been d e n i e d by o p e r a t i o n of law, see Rule 

59.1, A l a . R. C i v . P. ( s t a t i n g t h a t , i n g e n e r a l , a 
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postjudgment motion f i l e d p u r s u a n t t o Rule 59 s h a l l be 

a u t o m a t i c a l l y d e n i e d i f not r u l e d upon w i t h i n 90 days of i t s 

f i l i n g ) ; t h i s c o u r t d e t e r m i n e d t h a t the amended judgment was 

v o i d . See Hobbs v. H e i s e y , 979 So. 2d 821, 823 ( A l a . C i v . 

App. 2007) ("Hobbs I " ) . The f a t h e r s u b s e q u e n t l y moved the 

t r i a l c o u r t t o v a c a t e the June 2006 judgment under Rule 

6 0 ( b ) ( 6 ) , A l a . R. C i v . P. The t r i a l c o u r t d e n i e d t h a t motion, 

and t h i s c o u r t s u b s e q u e n t l y a f f i r m e d t h a t judgment on a p p e a l . 

Hobbs v. H e i s e y , 6 So. 3d 529 ( A l a . C i v . App. 2008) ("Hobbs 

I I " ) . 

The i n s t a n t p r o c e e d i n g s began when the f a t h e r f i l e d a 

p e t i t i o n t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n based on the 

l o s s of h i s s u p p l e m e n t a l p a r t - t i m e employment. The f a t h e r 

amended h i s p e t i t i o n s e v e r a l t i m e s , e v e n t u a l l y r e q u e s t i n g t h a t 

the t r i a l c o u r t modify the June 2006 judgment t o r e s t o r e the 

p r i o r j o i n t - c u s t o d y arrangement and moving the t r i a l c o u r t , 

p u r s u a n t t o Rule 6 0 ( b ) ( 4 ) , A l a . R. C i v . P., t o v a c a t e a l l 

judgments and o r d e r s r e g a r d i n g the cu s t o d y of the c h i l d t h a t 

had been e n t e r e d a f t e r March 2002, which was the date the l a s t 

judgment was e n t e r e d c o n f i r m i n g the agreement of the p a r t i e s 

t o share j o i n t c u s t o d y of the c h i l d . The t r i a l c o u r t e n t e r e d 
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an o r d e r on J u l y 18, 2011, denying the f a t h e r ' s Rule 60(b)(4) 

motion. The t r i a l c o u r t s u b s e q u e n t l y e n t e r e d a f i n a l judgment 

on October 31, 2011, d i s p o s i n g of the r e m a i n i n g i s s u e s i n the 

case. The f a t h e r t i m e l y appealed. T h i s c o u r t h e l d o r a l 

argument on May 1, 2012. 

I s s u e s 

The f a t h e r argues t h a t the t r i a l c o u r t v i o l a t e d h i s 

c o n s t i t u t i o n a l r i g h t s t o due p r o c e s s , e q u a l p r o t e c t i o n , and 

freedom of a s s o c i a t i o n when i t e n t e r e d the October 2011 

judgment d e n y i n g h i s motion t o v a c a t e . 

A n a l y s i s 

Rule 60(b) p r o v i d e s , i n p e r t i n e n t p a r t : 

"On motion and upon such terms as are j u s t , the 
c o u r t may r e l i e v e a p a r t y ... from a f i n a l judgment, 
o r d e r , or p r o c e e d i n g f o r the f o l l o w i n g r e a s o n s : ... 
(4) the judgment i s v o i d . " 

"'"A judgment i s v o i d o n l y i f the c o u r t t h a t r e n d e r e d i t [ 1 ] 

l a c k e d j u r i s d i c t i o n of the s u b j e c t m a t t e r , or [ 2 ] of the 

p a r t i e s , or [3] i f i t a c t e d i n a manner i n c o n s i s t e n t w i t h due 

p r o c e s s . " ' " M.H. v. J e r . W., 51 So. 3d 334, 337 ( A l a . C i v . 

App. 2010) ( q u o t i n g N e a l v. N e a l , 856 So. 2d 766, 781 ( A l a . 

2002), q u o t i n g i n t u r n Seventh Wonder v. Southbound Records, 

I n c . , 364 So. 2d 1173, 1174 ( A l a . 1978)) (emphasis added). 
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As the b a s i s f o r h i s Rule 60(b)(4) motion, the f a t h e r 

m a i n t a i n e d t h a t he has a fundamental r i g h t t o the c a r e , 

c u s t o d y , companionship, and c o n t r o l of the c h i l d . See, e.g., 

T r o x e l v. G r a n v i l l e , 530 U.S. 57, 65 (2000) ("The l i b e r t y 

i n t e r e s t a t i s s u e i n t h i s case — the i n t e r e s t of p a r e n t s i n 

the c a r e , c u s t o d y , and c o n t r o l of t h e i r c h i l d r e n — i s perhaps 

the o l d e s t of the fundamental l i b e r t y i n t e r e s t s r e c o g n i z e d by 

t h i s C o u r t . " ) . The f a t h e r argues t h a t the June 2006 judgment 

i n f r i n g e d on h i s fundamental c u s t o d i a l r i g h t s by m o d i f y i n g the 

p a r t i e s ' j o i n t - p h y s i c a l - a n d - l e g a l - c u s t o d y arrangement so as t o 

l e a v e him w i t h s u b s t a n t i a l l y l e s s a s s o c i a t i o n a l time w i t h , and 

c o n s i d e r a b l y l e s s a u t h o r i t y o ver, the c h i l d . " S t a t e a c t i o n 

t h a t l i m i t s a fundamental r i g h t i s g e n e r a l l y s u b j e c t t o s t r i c t 

s c r u t i n y . " Ex p a r t e E.R.G., 73 So. 3d 634, 645 ( A l a . 2011). 

Under a s t r i c t - s c r u t i n y a n a l y s i s , the s t a t e must "show a 

c o m p e l l i n g i n t e r e s t , advanced by the l e a s t r e s t r i c t i v e means." 

I d . The f a t h e r m a i n t a i n s t h a t , u s i n g a s t r i c t - s c r u t i n y 

a n a l y s i s , the t r i a l c o u r t c o u l d not have m o d i f i e d the p r i o r 

j o i n t - c u s t o d y arrangement u n l e s s i t found from c l e a r and 

c o n v i n c i n g e v i d e n c e t h a t i t needed t o do so i n o r d e r t o 

p r o t e c t the c h i l d from the f a t h e r because the f a t h e r was u n f i t 
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t o p a r e n t the c h i l d and posed a t h r e a t of s u b s t a n t i a l harm t o 

the c h i l d . See g e n e r a l l y Ex p a r t e E.R.G. , 73 So. 3d a t 644 

("In t h i s c o n t e x t , ... the C o n s t i t u t i o n r e q u i r e s t h a t a p r i o r 

and independent f i n d i n g of p a r e n t a l u n f i t n e s s must be made 

b e f o r e the c o u r t may pr o c e e d t o the q u e s t i o n whether an o r d e r 

d i s t u r b i n g a p a r e n t ' s 'care, custody, and c o n t r o l ' of h i s or 

her c h i l d i s i n t h a t c h i l d ' s b e s t i n t e r e s t s . " ) . The f a t h e r 

argues t h a t , because the t r i a l c o u r t had never found the 

f a t h e r t o be u n f i t , the June 2006 judgment was e n t e r e d i n a 

manner i n c o n s i s t e n t w i t h due p r o c e s s and i s t h e r e f o r e v o i d . 

In L i f e I nsurance Co. of G e o r g i a v. Smith, 719 So. 2d 

797, 806 ( A l a . 1998), the supreme c o u r t d e c l a r e d t h a t , i n 

o r d e r t o be c o n s i s t e n t w i t h due p r o c e s s , a j u r y must award 

e i t h e r compensatory or nominal damages i n o r d e r t o s u p p o r t an 

award of p u n i t i v e damages. In Ex p a r t e T h i r d G e n e r a t i o n ,  

I n c . , 855 So. 2d 489, 490 ( A l a . 2003), Stephen W i l s o n , r e l y i n g 

on our supreme c o u r t ' s h o l d i n g i n Smith, f i l e d a Rule 60(b)(4) 

motion i n 2002 a s s e r t i n g t h a t a 1993 judgment, which had been 

e n t e r e d on a j u r y ' s v e r d i c t awarding T h i r d G e n e r a t i o n , I n c . , 

$0 i n compensatory damages and $125,000 i n p u n i t i v e damages on 

i t s c l a i m s a g a i n s t W i l s o n , s h o u l d be s e t a s i d e as v o i d because 
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i t had been e n t e r e d i n a manner i n c o n s i s t e n t w i t h due p r o c e s s . 

The t r i a l c o u r t s u b s e q u e n t l y g r a n t e d W i l s o n ' s motion. I d . 

T h i r d G e n e r a t i o n p e t i t i o n e d the supreme c o u r t f o r a w r i t of 

mandamus d i r e c t i n g the t r i a l c o u r t t o , among o t h e r t h i n g s , 

r e i n s t a t e the 1993 judgment. 855 So. 2d a t 491. In g r a n t i n g 

the p e t i t i o n f o r the w r i t of mandamus, the supreme c o u r t 

s t a t e d , i n p e r t i n e n t p a r t : 

"As s t a t e d above, S a t t e r f i e l d [v. Winston  
I n d u s t r i e s , I n c . , 553 So. 2d 61 ( A l a . 1989),] 
i n c l u d e s i n the d e f i n i t i o n of a ' v o i d ' judgment f o r 
purposes of Rule 6 0 ( b ) ( 4 ) [ , A l a . R. C i v . P.,] those 
judgments i n which the t r i a l c o u r t has 'acted i n a 
manner i n c o n s i s t e n t w i t h due p r o c e s s . ' 553 So. 2d a t 
64. However, as we r e c e n t l y d i s c u s s e d i n N e a l v.  
N e a l , 856 So. 2d 766 ( A l a . 2002), the term 'due 
p r o c e s s , ' i n the c o n t e x t of p r o v i d i n g a f o u n d a t i o n 
f o r d e c l a r i n g a judgment v o i d , r e f e r s t o p r o c e d u r a l , 
r a t h e r than s u b s t a n t i v e , due p r o c e s s : 

" ' " [ I ] t i s e s t a b l i s h e d by the 
d e c i s i o n s i n t h i s and i n F e d e r a l 
j u r i s d i c t i o n s t h a t due p r o c e s s of  
law means n o t i c e , a h e a r i n g 
a c c o r d i n g t o t h a t n o t i c e , and a 
judgment e n t e r e d i n accordance 
w i t h such n o t i c e and h e a r i n g . " 

"'Frahn v. G r e y l i n g R e a l i z a t i o n Corp., 239 
A l a . 580, 583, 195 So. 758, 761 
(1940)(emphasis added [ i n N e a l ] ) . The r u l e 
t h a t a want of due p r o c e s s , so d e f i n e d , 
v o i d s a judgment i s not redundant w i t h the 
r u l e t h a t a want of p e r s o n a l j u r i s d i c t i o n 
l i k e w i s e v o i d s a judgment, f o r a pers o n 
a l r e a d y e f f e c t i v e l y made a p a r t y t o 
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l i t i g a t i o n c o u l d , on some c r i t i c a l motion 
or f o r some c r i t i c a l p r o c e e d i n g w i t h i n t h a t 
l i t i g a t i o n , be d e p r i v e d of the " n o t i c e , a 
h e a r i n g a c c o r d i n g t o t h a t n o t i c e , and a 
judgment e n t e r e d i n accordance w i t h such 
n o t i c e and h e a r i n g , " r e q u i r e d by the Due 
Proce s s C l a u s e of the F o u r t e e n t h Amendment 
t o the U n i t e d S t a t e s C o n s t i t u t i o n , Frahn, 
s u p r a . See Winhoven v. U n i t e d S t a t e s , 201 
F.2d 174 (9th C i r . 1952), Bass v. Hoagland, 
172 F.2d 205 (5th C i r . 1949), C a s s i o p p i [v.  
Damico, 536 So. 2d 938 ( A l a . 1 9 8 8 ) ] , and 
Seventh Wonder [v. Southbound Records,  
I n c . , 364 So. 2d 1173 ( A l a . 1 9 7 8 ) ] . ' 

" N e a l , 856 So. 2d a t 781-82. 

"Because our d e c i s i o n i n [ L i f e I nsurance Co. of  
G e o r g i a v.] S m i t h [ , 719 So. 2d 797 ( A l a . 1998),] was 
based on s u b s t a n t i v e due-process grounds ( f o l l o w i n g 
the l e a d of the U n i t e d S t a t e s Supreme C o u r t ' s BMW  
[of N o r t h America v. Gore, 517 U.S. 559 (1996),] 
d e c i s i o n ) , the Smith r a t i o n a l e may not be used as a 
ground f o r d e c l a r i n g a judgment v o i d under Rule 
6 0 ( b ) ( 4 ) . T h e r e f o r e , the o r i g i n a l judgment e n t e r e d 
on the j u r y ' s v e r d i c t was not v o i d , and the t r i a l 
c o u r t e r r e d i n g r a n t i n g W i l s o n ' s Rule 60(b)(4) 
motion." 

855 So. 2d a t 492-93. 

N o t a b l y , i n the p r e s e n t case, the f a t h e r d i d not c l a i m i n 

h i s Rule 60(b)(4) motion t h a t the t r i a l c o u r t , i n the 

p r o c e e d i n g s t h a t r e s u l t e d i n the June 2006 judgment, had 

f a i l e d t o p r o v i d e him p r o p e r n o t i c e or an o p p o r t u n i t y t o be 

heard on the i s s u e whether the j o i n t - c u s t o d y arrangement 

s h o u l d be m o d i f i e d . The f a t h e r a l s o d i d not contend t h a t the 
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judgment awarding the mother s o l e p h y s i c a l c u s t o d y of the 

c h i l d d i d not address an i s s u e l i t i g a t e d by the p a r t i e s i n 

2006. I n s t e a d , the f a t h e r a s s e r t e d o n l y t h a t the t r i a l c o u r t 

had f a i l e d t o r e q u i r e c l e a r and c o n v i n c i n g e v i d e n c e of h i s 

u n f i t n e s s b e f o r e m o d i f y i n g the j o i n t - c u s t o d y arrangement. 

Assuming t h a t the t r i a l c o u r t e r r e d i n t h a t r e g a r d , any such 

e r r o r would have amounted s o l e l y t o a v i o l a t i o n of 

s u b s t a n t i v e , not p r o c e d u r a l , due p r o c e s s . Hence, under Ex  

p a r t e T h i r d G e n e r a t i o n , I n c . , s u p r a , t h a t a l l e g e d e r r o r cannot 

se r v e as a b a s i s f o r v a c a t i n g the June 2006 judgment under 

Rule 6 0 ( b ) ( 4 ) . 855 So. 2d a t 493. 

We r e c o g n i z e t h a t the t r i a l c o u r t d i d not r e j e c t the 

f a t h e r ' s Rule 60(b)(4) motion based on the d i s t i n c t i o n between 

p r o c e d u r a l and s u b s t a n t i v e due p r o c e s s , b u t we r e v i e w the 

d e n i a l of a Rule 60(b)(4) motion de novo. Looney v. S t a t e , 60 

So. 3d 293, 296 ( A l a . C i v . App. 2010). Moreover, " [ i ] n 

r e v i e w i n g a t r i a l c o u r t ' s judgment, we are not l i m i t e d by the 

r e a s o n i n g the t r i a l c o u r t a p p l i e d i n r e a c h i n g i t s judgment. 

I n s t e a d , we can a f f i r m a t r i a l c o u r t ' s judgment i f i t was 

c o r r e c t f o r any v a l i d l e g a l r e a s o n . " Rogers v. Penske Truck  

L e a s i n g Co., 37 So. 3d 780, 789 ( A l a . C i v . App. 2009). Thus, 
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the o n l y q u e s t i o n f o r r e v i e w by t h i s c o u r t i s the l e g a l 

q u e s t i o n whether the judgment i s v o i d . N a t i o n w i d e Mut. F i r e  

I n s . Co. v. A u s t i n , 34 So. 3d 1238, 1242 ( A l a . 2009). Having 

determined t h a t the 2006 judgment i s not v o i d , we conclude 

t h a t the t r i a l c o u r t d i d not e r r i n r e f u s i n g t o s e t t h a t 

judgment a s i d e . 

Because the 2006 judgment awarded the mother s o l e 

p h y s i c a l c u s t o d y of the c h i l d , the t r i a l c o u r t c o u l d modify 

t h a t a s p e c t of the 2006 judgment o n l y based on the s t a n d a r d 

s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 1984). 

A t o r a l argument, c o u n s e l f o r the f a t h e r c l a r i f i e d t h a t the 

f a t h e r was not c o n t e s t i n g the c o n s t i t u t i o n a l i t y of the 

McLendon s t a n d a r d . Furthermore, i n h i s b r i e f t o t h i s c o u r t , 

the f a t h e r does not argue t h a t the t r i a l c o u r t e r r e d i n 

d e n y i ng h i s p e t i t i o n t o modify c u s t o d y based on the McLendon 

s t a n d a r d . Any a d d i t i o n a l arguments he makes r e l a t e s o l e l y t o 

the c o n s t i t u t i o n a l i t y of the June 2006 judgment and the 

s t a t u t e s upon which the t r i a l c o u r t r e l i e d i n m o d i f y i n g the 

j o i n t - c u s t o d y arrangement i n June 2006. However, on a p p e a l 

from the d e n i a l of a motion f o r r e l i e f from a judgment, t h i s 

c o u r t cannot r e v i e w i s s u e s a d d r e s s e d t o the c o r r e c t n e s s of the 
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u n d e r l y i n g judgment. See M a l l o y v. S u l l i v a n , 431 So. 2d 514, 

515 ( A l a . 1983). Any arguments the f a t h e r makes c o n c e r n i n g 

the c o r r e c t n e s s of the 2006 judgment s h o u l d have been r a i s e d 

i n any a p p e a l of t h a t judgment, and the f a t h e r cannot now use 

Rule 60(b) as a s u b s t i t u t e f o r an a p p e a l of t h a t judgment. 

See Hobbs I I , 6 So. 3d a t 533 ("Rule 60(b) cannot be used as 

a s u b s t i t u t e f o r an a p p e a l of a f i n a l judgment."). 

The mother's r e q u e s t f o r the award of a t t o r n e y f e e s on 

a p p e a l i s d e n i e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs s p e c i a l l y . 
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BRYAN, Judge, c o n c u r r i n g s p e c i a l l y . 

As n o t e d i n the main o p i n i o n , the Alabama Supreme C o u r t 

has h e l d t h a t a v i o l a t i o n of due p r o c e s s " ' p r o v i d [ e s ] a 

f o u n d a t i o n f o r d e c l a r i n g a judgment v o i d ' " p u r s u a n t t o Rule 

6 0 ( b ) ( 4 ) , A l a . R. C i v . P., o n l y i f the a l l e g e d due-process 

v i o l a t i o n r e l a t e d t o a v i o l a t i o n of " ' p r o c e d u r a l , r a t h e r than 

s u b s t a n t i v e , due p r o c e s s . ' " So. 3d a t ( q u o t i n g Ex 

p a r t e T h i r d G e n e r a t i o n , I n c . , 855 So. 2d 489, 492 ( A l a . 

2003)). I agree w i t h the main o p i n i o n i n s o f a r as i t concludes 

t h a t the e r r o r s a l l e g e d by S c o t t C h r i s t o p h e r Hobbs i n h i s Rule 

60(b)(4) motion t o v a c a t e the June 2006 judgment "amounted 

s o l e l y t o a v i o l a t i o n of s u b s t a n t i v e , not p r o c e d u r a l , due 

p r o c e s s . " So. 3d a t . Because I am c o n s t r a i n e d by our 

supreme c o u r t ' s d e c i s i o n i n Ex p a r t e T h i r d G e n e r a t i o n , s u p r a , 

see S t a t e Farm Mut. Auto. I n s . Co. v. C a r l t o n , 867 So. 2d 320, 

325 ( A l a . C i v . App. 2001) ("[The C o u r t of C i v i l A p p e als] i s 

bound by the d e c i s i o n s of the Alabama Supreme C o u r t , see § 12¬

3-16, A l a . Code 1975, and we have no a u t h o r i t y t o o v e r r u l e 

t h a t c o u r t ' s d e c i s i o n s . " ) , I concur i n the d e c i s i o n reached i n 

the main o p i n i o n . 
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However, I take t h i s o p p o r t u n i t y t o remind the p a r t i e s 

t h a t 

" [ i ] t i s the p o l i c y of t h i s s t a t e t o a s s u r e t h a t 
minor c h i l d r e n have f r e q u e n t and c o n t i n u i n g c o n t a c t 
w i t h p a r e n t s who have shown the a b i l i t y t o a c t i n 
the b e s t i n t e r e s t of t h e i r c h i l d r e n and t o encourage 
p a r e n t s t o share i n the r i g h t s and r e s p o n s i b i l i t i e s 
of r e a r i n g t h e i r c h i l d r e n a f t e r the p a r e n t s have 
s e p a r a t e d or d i s s o l v e d t h e i r m a r r i a g e . " 

§ 30-3-150, A l a . Code 1975. C f ^ § 30-3-160, A l a . Code 1975 

(the Alabama P a r e n t - C h i l d R e l a t i o n s h i p P r o t e c t i o n A c t , § 30-3¬

160 e t seq., A l a . Code 1975, "promotes the g e n e r a l p h i l o s o p h y 

i n t h i s s t a t e t h a t c h i l d r e n need bo t h p a r e n t s , even a f t e r a 

d i v o r c e , e s t a b l i s h e d i n [§] 30-3-150"). 
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