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Marjorie B e l l Smith, as personal representative of the 
estate of Timothy Edward B e l l , deceased 

v. 

N.C., a minor, by and through 
Brenda J . Pierce, his guardian ad litem 

Appeal from Mobile Probate Court 
(10-1882) 

MOORE, Judge. 

T h i s i s the second time these p a r t i e s have been b e f o r e 

t h i s c o u r t . See Smith v. N.C., by and through P i e r c e (No. 



2110596 

2100626, Oct. 26, 2011), So. 3d ( A l a . C i v . App. 2011) 

( t a b l e ) . 

T h i s case was i n i t i a t e d on August 10, 2010, when M a r j o r i e 

B e l l Smith f i l e d i n the M o b i l e Probate Court a p e t i t i o n f o r 

l e t t e r s of a d m i n i s t r a t i o n of the e s t a t e of her son, Timothy 

Edward B e l l , who had been d e c l a r e d dead on A p r i l 26, 2010. On 

September 7, 2010, Smith f i l e d a " M o t i o n f o r I n s t r u c t i o n s " 

a s s e r t i n g t h a t T.C., N.C., and C.T. (sometimes h e r e i n a f t e r 

r e f e r r e d t o c o l l e c t i v e l y as " t h e a l l e g e d c h i l d r e n " ) were 

minors and were c l a i m i n g t o be B e l l ' s c h i l d r e n ; she d e n i e d 

t h a t T.C., N.C., or C.T. were B e l l ' s c h i l d r e n and r e q u e s t e d 

i n s t r u c t i o n s from the p r o b a t e c o u r t as t o what n o t i c e she was 

r e q u i r e d t o g i v e them. L e t t e r s of a d m i n i s t r a t i o n were i s s u e d 

t o Smith on September 10, 2010. Gua r d i a n s ad l i t e m were 

s u b s e q u e n t l y a p p o i n t e d f o r the a l l e g e d c h i l d r e n . A h e a r i n g 

was h e l d , a t which Smith's a t t o r n e y r e p r e s e n t e d t h a t he was 

w i t h d r a w i n g the " M o t i o n f o r I n s t r u c t i o n s . " A t t h a t h e a r i n g , 

i t was shown t h a t N.C. had been born w h i l e h i s mother was 

m a r r i e d t o B e l l and t h a t , i n p r i o r d i v o r c e p r o c e e d i n g s w i t h 

N.C.'s mother, B e l l had r e p r e s e n t e d t h a t T.C. had a l s o been 

born of B e l l ' s m a r r i a g e t o N.C.'s mother. 
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On December 1, 2010, the p r o b a t e c o u r t e n t e r e d an o r d e r 

i n which i t s t a t e d t h a t Smith had withdrawn her " M o t i o n f o r 

I n s t r u c t i o n s " and t h a t the o n l y p a t e r n i t y i s s u e r e m a i n i n g was 

as t o C.T.; the p r o b a t e c o u r t o r d e r e d Smith t o f i l e an 

i n v e n t o r y , a "handbook c e r t i f i c a t e , " and a s t a t u s r e p o r t 

r e g a r d i n g her i n v e s t i g a t i o n i n t o c e r t a i n funds t h a t had 

a l l e g e d l y been i m p r o p e r l y taken from B e l l . 

On December 2, 2010, Smith f i l e d a motion t o s e t a s i d e 

the p r o b a t e c o u r t ' s December 1, 2010, o r d e r ; she a l s o moved 

the p r o b a t e c o u r t t o r e q u i r e DNA t e s t i n g of a l l persons who 

were a l l e g i n g t h a t they were B e l l ' s c h i l d r e n . On January 31, 

2011, Smith f i l e d a l e t t e r b r i e f i n s u p p o r t of her r e q u e s t f o r 

DNA t e s t i n g ; she a s s e r t e d t h a t the p r o b a t e c o u r t was not a 

p r o p e r forum f o r a p a t e r n i t y a d j u d i c a t i o n . On F e b r u a r y 3, 

2011, the p r o b a t e c o u r t e n t e r e d an o r d e r denying Smith's 

motion t o s e t a s i d e as w e l l has her r e q u e s t f o r DNA t e s t i n g . 

On March 11, 2011, Smith f i l e d her n o t i c e of a p p e a l from t h a t 

o r d e r t o the Alabama Supreme C o u r t ; t h a t c o u r t t r a n s f e r r e d the 

ap p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7, A l a . Code 1975, 

and t h i s c o u r t a s s i g n e d t h a t a p p e a l case no. 2100626. On 

October 26, 2011, t h i s c o u r t d i s m i s s e d t h a t a p p e a l as b e i n g 
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from a n o n f i n a l judgment. See Smith, s u p r a . T h i s c o u r t 

s u b s e q u e n t l y i s s u e d i t s c e r t i f i c a t e of judgment i n case no. 

2100626 on November 15, 2011. 

On October 28, 2011, b e f o r e the c e r t i f i c a t e of judgment 

was i s s u e d i n case no. 2100626, the p r o b a t e c o u r t e n t e r e d a 

judgment d e t e r m i n i n g , based on the r e s u l t s of DNA t e s t i n g , 

t h a t C.T. i s an h e i r of B e l l . On December 9, 2011, Smith 

f i l e d a n o t i c e of a p p e a l from the October 28, 2011, judgment 

t o the Alabama Supreme C o u r t . The supreme c o u r t s u b s e q u e n t l y 

t r a n s f e r r e d t h a t a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7, 

A l a . Code 1975, and t h i s c o u r t a s s i g n e d t h a t a p p e a l case no. 

2110596. 

" A l t h o u g h n e i t h e r p a r t y has r a i s e d the i s s u e of the 

[ p r o b a t e ] c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n , ' j u r i s d i c t i o n a l 

m a t t e r s are of such magnitude t h a t we t a k e n o t i c e of them a t 

any time and do so even ex mero motu.'" F u l l e r v. F u l l e r , 51 

So. 3d 1053, 1055 ( A l a . C i v . App. 2010) ( q u o t i n g Nunn v. 

Baker, 518 So. 2d 711, 712 ( A l a . 1987)). " ' I t i s w e l l s e t t l e d 

t h a t " [ o ] nce an a p p e a l i s t a k e n , the t r i a l c o u r t l o s e s 

j u r i s d i c t i o n t o a c t except i n m a t t e r s e n t i r e l y c o l l a t e r a l t o 

the a p p e a l . " ' " Landry v. Landry, [Ms. 2100861, March 9, 2012] 
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So. 3d , ( A l a . C i v . App. 2012) ( q u o t i n g P o r t i s v. 

Alabama S t a t e Tenure Comm'n, 863 So. 2d 1125, 1126 ( A l a . C i v . 

App. 2003), q u o t i n g i n t u r n Ward v. U l l e r y , 412 So. 2d 796, 

797 ( A l a . C i v . App. 1982)). 

" [ U ] n t i l an a p p e l l a t e c o u r t e n t e r s i t s c e r t i f i c a t e 
of judgment, i t s d e c i s i o n i s not y e t f i n a l and i t s 
j u r i s d i c t i o n over a case i s not t e r m i n a t e d . See 
R u l e 4 1 ( a ) , A l a . R. App. P. (an a p p e l l a t e c o u r t ' s 
' c e r t i f i c a t e of judgment ... s h a l l i s s u e 18 days 
a f t e r the e n t r y of judgment u n l e s s the time i s 
s h o r t e n e d or e n l a r g e d by o r d e r ' ) . " 

Landry v. Landry, So. 3d a t . 

T h i s c o u r t ' s c e r t i f i c a t e of judgment i n case no. 2100626 

was i s s u e d on November 15, 2011, and the p r o b a t e c o u r t d i d not 

r e a c q u i r e j u r i s d i c t i o n over the case u n t i l t h a t d a t e . Thus, 

when the p r o b a t e c o u r t e n t e r e d i t s October 28, 2011, judgment, 

"the judgment of t h i s c o u r t was not y e t f i n a l and t h i s c o u r t 

s t i l l had j u r i s d i c t i o n over t h i s m a t t e r . " P l a n t a t i o n South 

Condo. Ass'n, I n c . v. P r o f i l e Mgmt. Corp., 783 So. 2d 838, 841 

( A l a . C i v . App. 2000). Because the p r o b a t e c o u r t ' s October 

28, 2011, judgment was e n t e r e d w i t h o u t j u r i s d i c t i o n , t h a t 

judgment i s v o i d . Landry, So. 3d a t . A v o i d judgment 

w i l l not s u p p o r t an a p p e a l . I d . We, t h e r e f o r e , d i s m i s s 
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Smith's a p p e a l , a l b e i t w i t h i n s t r u c t i o n s t o the p r o b a t e c o u r t 

t o s e t a s i d e i t s v o i d judgment. 1 I d . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r . 

1We note t h a t a l l of Smith's arguments on a p p e a l i n case 
no. 2110596 p e r t a i n t o the p r o b a t e c o u r t ' s F e b r u a r y 3, 2011, 
o r d e r d e nying her r e q u e s t f o r DNA t e s t i n g . She does not 
c h a l l e n g e the p r o b a t e c o u r t ' s October 28, 2011, judgment 
d e t e r m i n i n g t h a t C.T. i s an h e i r of B e l l . Smith a p p a r e n t l y 
b e l i e v e d t h a t the p r o b a t e c o u r t ' s d e t e r m i n a t i o n on t h a t i s s u e 
r e s o l v e d a l l the r e m a i n i n g i s s u e s i n the case, t h e r e b y making 
t h a t judgment a f i n a l judgment from which t o a p p e a l . We note, 
however, t h a t t h e r e w i l l be no f i n a l judgment from which Smith 
may a p p e a l u n t i l t h e r e i s a f i n a l s e t t l e m e n t of B e l l ' s e s t a t e . 
See M o n t i e l v. E s t a t e of M o n t i e l 976 So. 2d 1043 ( A l a . C i v . 
App. 2007). Thus, Smith may not c h a l l e n g e on a p p e a l the 
p r o b a t e c o u r t ' s F e b r u a r y 3, 2011, o r d e r denying her r e q u e s t 
f o r DNA t e s t i n g u n t i l t h e r e i s a f i n a l s e t t l e m e n t of the 
e s t a t e or u n t i l the p r o b a t e c o u r t c e r t i f i e s i t s F e b r u a r y 3, 
2011, o r d e r as f i n a l , p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. 
I d . 
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