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Background 

On March 30, 2010, H i t c h c o c k was a r r e s t e d f o r p o s s e s s i o n 

of m a r i j u a n a and f o r d r i v i n g under the i n f l u e n c e ("DUI"); the 

m a r i j u a n a was found i n the 2010 C h e v r o l e t Camaro i n which 

H i t c h c o c k was s i t t i n g a t the time of h i s a r r e s t . On A p r i l 7, 

2010, the S t a t e of Alabama i n i t i a t e d f o r f e i t u r e p r o c e e d i n g s , 

p u r s u a n t t o A l a . Code 1975, § 20-2-93, a g a i n s t the C h e v r o l e t 

Camaro. H i t c h c o c k answered the c o m p l a i n t , a d m i t t i n g t h a t he 

was the owner of the Camaro but denying t h a t i t was s u b j e c t t o 

f o r f e i t u r e . 

On A p r i l 18, 2011, H i t c h c o c k e n t e r e d a g u i l t y p l e a t o 

p o s s e s s i o n of m a r i j u a n a i n the second degree, a C l a s s A 

misdemeanor. He was sentenced t o s e r v e one year i n j a i l , but 

t h a t sentence was suspended, c o n d i t i o n e d on h i s s u c c e s s f u l l y 

c o m p l e t i n g two y e a r s ' s u p e r v i s e d p r o b a t i o n and p a y i n g c e r t a i n 

a s s e s s e d f i n e s . The DUI charge was n o l l e p r o s s e d by the 

S t a t e . 

On March 9, 2012, H i t c h c o c k , through l e g a l c o u n s e l , moved 

f o r a judgment as a m a t t e r of law i n the f o r f e i t u r e a c t i o n . 

On March 12, 2012, the t r i a l c o u r t conducted an ore tenus 

h e a r i n g on the S t a t e ' s f o r f e i t u r e c o m p l a i n t , and, on March 14, 
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2012, the t r i a l c o u r t e n t e r e d a judgment o r d e r i n g the 

f o r f e i t u r e of the Camaro. The t r i a l c o u r t s p e c i f i c a l l y found 

t h a t H i t c h c o c k had used the Camaro t o t r a n s p o r t c o n t r o l l e d 

s ubstances and t h a t the f o r f e i t u r e of the Camaro was 

r e a s o n a b l e and was not e x c e s s i v e i n l i g h t of the o f f e n s e 

charged and the amount and p a c k a g i n g of the drugs found i n the 

v e h i c l e . H i t c h c o c k t i m e l y a p p e a l e d t h a t judgment. 

E v i d e n t i a r y Background 

The e v i d e n c e p r e s e n t e d a t the March 12, 2012, t r i a l 

e s t a b l i s h e d the f o l l o w i n g . O f f i c e r Tanner W i l k e r s o n t e s t i f i e d 

t h a t , on March 30, 2010, he r e c e i v e d a r e p o r t t h a t a p e r s o n 

s u b j e c t was s i t t i n g i n a Camaro smoking m a r i j u a n a a t the 

" s k a t e p a r k . " W i l k e r s o n t e s t i f i e d t h a t he proceeded t o the 

s k a t e p a r k and found H i t c h c o c k s i t t i n g i n a 2010 Camaro 

au t o m o b i l e . A c c o r d i n g t o W i l k e r s o n , he approached H i t c h c o c k , 

who s t a t e d t h a t he had j u s t a r r i v e d i n town from F l o r i d a t o 

v i s i t a f r i e n d ; W i l k e r s o n t e s t i f i e d t h a t H i t c h c o c k c o u l d not 

or would not i d e n t i f y the f r i e n d or where the f r i e n d l i v e d . 

W i l k e r s o n t e s t i f i e d t h a t , w h i l e t a l k i n g w i t h H i t c h c o c k , he 

s m e l l e d what he b e l i e v e d t o be m a r i j u a n a and a l c o h o l . 

A c c o r d i n g t o W i l k e r s o n , H i t c h c o c k a d m i t t e d t h a t he had 
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consumed a "rum and Coke" and t h a t he had smoked m a r i j u a n a 

b e f o r e W i l k e r s o n a r r i v e d on the scene. 

W i l k e r s o n t e s t i f i e d t h a t , a f t e r c o n d u c t i n g a f i e l d -

s o b r i e t y t e s t , he s e a r c h e d the Camaro and found a h a n d - r o l l e d 

c i g a r e t t e c o n t a i n i n g what he b e l i e v e d t o be m a r i j u a n a . 

W i l k e r s o n t e s t i f i e d t h a t h i s backup o f f i c e r had l o c a t e d 

a d d i t i o n a l m a r i j u a n a i n the Camaro. W i l k e r s o n s t a t e d t h a t he 

had a l s o found a cup c o n t a i n i n g the remains of a rum and Coke 

mixed d r i n k i n the Camaro. W i l k e r s o n t e s t i f i e d t h a t H i t c h c o c k 

had been a r r e s t e d and charged w i t h p o s s e s s i o n of m a r i j u a n a and 

DUI. 

I n v e s t i g a t o r Ted T h i e l e t e s t i f i e d t h a t , on March 30, 

2010, he had accompanied O f f i c e r W i l k e r s o n t o the s k a t e park. 

T h i e l e t e s t i f i e d t h a t he had found a b l u e and w h i t e c o o l e r i n 

the t r u n k of the Camaro and t h a t , i n s i d e the c o o l e r , he had 

found a l a r g e , c l e a r " Z i p l o c k " bag. T h i e l e t e s t i f i e d t h a t , 

i n s i d e the Z i p l o c k bag, he found f o u r s e p a r a t e bags of a 

green, l e a f y substance t h a t he b e l i e v e d t o be m a r i j u a n a . 

A c c o r d i n g t o T h i e l e , subsequent t o x i c o l o g y t e s t i n g c o n f i r m e d 

t h a t the substance was, i n f a c t , m a r i j u a n a w e i g h i n g 

a p p r o x i m a t e l y two ounces. A c c o r d i n g t o T h i e l e , a f t e r 
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H i t c h c o c k was a r r e s t e d , the Camaro was towed t o the p o l i c e 

s t a t i o n . 

Nathan Beard t e s t i f i e d t h a t he i s employed as an 

i n v e s t i g a t o r by the Madison P o l i c e Department and t h a t , on 

March 30, 2010, he a l s o went t o the s k a t e park t o a s s i s t i n 

the s e a r c h of the Camaro. Beard t e s t i f i e d t h a t he had 

examined the m a r i j u a n a t h a t was found i n the Camaro and had 

observed t h a t i t was i n d i v i d u a l l y wrapped, which, Beard 

t e s t i f i e d , was " t y p i c a l of a ' f o r s a l e ' p r o d u c t " ; he a d m i t t e d , 

however, t h a t the m a r i j u a n a c o u l d a l s o have been f o r p e r s o n a l 

use and s i m p l y packaged t h a t way. Beard t e s t i f i e d t h a t 

H i t c h c o c k had no luggage or p e r s o n a l items w i t h him i n the 

Camaro, which would be e x p e c t e d i f H i t c h c o c k was i n Madison 

County on a p e r s o n a l v i s i t from F l o r i d a , and t h a t the Camaro 

showed no i n s e c t s or d i r t or o t h e r i n d i c a t i o n s t h a t i t 

r e c e n t l y had t r a v e l e d any d i s t a n c e from out of s t a t e . 

Beard t e s t i f i e d t h a t the v a l u e of the m a r i j u a n a s e i z e d 

from the Camaro depended on whether i t was broken down by 

grams or ounces. A c c o r d i n g t o Beard, i f i t was broken down 

i n t o ounces, i t would be worth $100 per ounce, but i f i t was 

broken down i n t o grams, i t would be worth a p p r o x i m a t e l y $20 

5 



2110689 

per gram. A c c o r d i n g t o Beard, 28 grams e q u a l s 1 ounce. Beard 

t e s t i f i e d t h a t the t o x i c o l o g y r e p o r t i n d i c a t e d t h a t the 

m a r i j u a n a s e i z e d from the Camaro weighed a p p r o x i m a t e l y 26 

grams. 1 Beard t e s t i f i e d t h a t he had worked as a n a r c o t i c s 

o f f i c e r f o r a p p r o x i m a t e l y two y e a r s . 

The S t a t e r e s t e d i t s case, and H i t c h c o c k moved f o r a 

judgment as a m a t t e r of law, a s s e r t i n g t h a t the S t a t e had 

f a i l e d t o e s t a b l i s h t h a t he was the owner of the Camaro; t h a t 

the s e i z u r e of the Camaro v i o l a t e d Ex p a r t e K e l l y , 766 So. 2d 

837 ( A l a . 1999); t h a t the S t a t e had f a i l e d t o t i m e l y p r o s e c u t e 

i t s f o r f e i t u r e case; and t h a t , because the Alabama s t a t u t e s 

had i m p r o p e r l y c l a s s i f i e d m a r i j u a n a as a Schedule I c o n t r o l l e d 

s u b stance, the s e i z u r e v i o l a t e d h i s c o n s t i t u t i o n a l r i g h t s . 

The t r i a l c o u r t d e n i e d H i t c h c o c k ' s motion. 

H i t c h c o c k then t e s t i f i e d on h i s own b e h a l f . He t e s t i f i e d 

t h a t he i s a r e t i r e d Alabama and F l o r i d a h i g h - s c h o o l t e a c h e r . 

He s t a t e d t h a t he l i v e s i n F l o r i d a but t h a t , on March 30, 

1We acknowledge the d i s c r e p a n c y i n the t e s t i m o n y of T h i e l e 
and Beard r e g a r d i n g the t o t a l w eight of m a r i j u a n a s e i z e d from 
the Camaro. T h i e l e ' s t e s t i m o n y was s i m p l y an e s t i m a t e of the 
amount of m a r i j u a n a s e i z e d , w h i l e Beard t e s t i f i e d t o the 
a c t u a l amount of m a r i j u a n a s e i z e d based on the r e s u l t s of the 
t o x i c o l o g y r e p o r t . That d i s c r e p a n c y does not impact our 
r e s o l u t i o n of H i t c h c o c k ' s a p p e a l . 
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2010, he had d r i v e n t o Madison County t o v i s i t a f r i e n d . 

H i t c h c o c k a d m i t t e d t h a t he had purchased the m a r i j u a n a i n 

Madison County on t h a t d a t e , but he a l s o c l a i m e d t h a t i t was 

" l i k e a m e d i c i n e " t o him because i t h e l p e d him d e a l w i t h p a i n 

caused by p e r i p h e r a l neuropathy i n h i s f e e t . H i t c h c o c k 

t e s t i f i e d t h a t the m a r i j u a n a i n h i s p o s s e s s i o n had been f o r 

h i s p e r s o n a l use. He e x p l a i n e d t h a t the m a r i j u a n a had been 

bagged s e p a r a t e l y because he had t h r e e or f o u r v a r i e t i e s of 

m a r i j u a n a , which he i d e n t i f i e d as "Tangerine Dream," 

" P i n e a p p l e Chunk," "Northern L i g h t s , " and a p o s s i b l e f o u r t h 

v a r i e t y t h a t he c o u l d not r e c a l l . 

H i t c h c o c k d e n i e d p u r c h a s i n g the Camaro w i t h funds from 

the s a l e of m a r i j u a n a or o t h e r c o n t r o l l e d s u b s t a n c e s ; he 

t e s t i f i e d t h a t he had purchased the Camaro u s i n g money he had 

r e c e i v e d from a t r u s t e s t a b l i s h e d by h i s mother. He o f f e r e d 

i n t o e v i d e n c e sworn a f f i d a v i t s from the t r u s t e e of a r e v o c a b l e 

l i v i n g t r u s t t h a t had been e s t a b l i s h e d by H i t c h c o c k ' s mother; 

a c c o r d i n g t o the a f f i d a v i t s , H i t c h c o c k was a b e n e f i c i a r y of 

t h a t t r u s t and had r e c e i v e d funds from i t . 2 H i t c h c o c k 

i n t r o d u c e d i n t o e v i d e n c e documents e s t a b l i s h i n g t h a t the 

2The S t a t e r a i s e d no o b j e c t i o n t o the a d m i s s i o n of those 
documents i n t o e v i d e n c e . 
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Camaro had been new when he p u r c h a s e d i t i n November 2009 f o r 

a t o t a l of $32,129. The S t a t e s t i p u l a t e d t h a t the v a l u e of 

the Camaro was as shown i n those documents. 

A n a l y s i s 

H i t c h c o c k f i r s t argues t h a t the judgment must be r e v e r s e d 

because the S t a t e f a i l e d t o e s t a b l i s h t h a t he owned the 

Camaro. H i t c h c o c k , however, a d m i t t e d i n h i s answer t o the 

f o r f e i t u r e c o m p l a i n t t h a t he was the owner of the Camaro. 

Thus, t o the e x t e n t the S t a t e was r e q u i r e d t o e s t a b l i s h the 

l e g a l owner of the Camaro, H i t c h c o c k had s t i p u l a t e d t o t h a t 

f a c t and d i d not d i s p u t e t h a t f a c t a t t r i a l . 

Moreover, i n h i s a p p e l l a n t ' s b r i e f , H i t c h c o c k f a i l s t o 

c i t e any a u t h o r i t y t o i n d i c a t e t h a t , i n a f o r f e i t u r e a c t i o n , 

the S t a t e bears the burden of e s t a b l i s h i n g the ownership of 

the v e h i c l e . I t i s w e l l s e t t l e d t h a t " [ t ] h i s c o u r t w i l l 

a ddress o n l y those i s s u e s p r o p e r l y p r e s e n t e d and f o r which 

s u p p o r t i n g a u t h o r i t y has been c i t e d . " Asam v. Devereaux, 686 

So. 2d 1222, 1224 ( A l a . C i v . App. 1996). "Rule 2 8 ( a ) ( 1 0 ) [ , 

A l a . R. App. P.,] r e q u i r e s t h a t arguments i n b r i e f s c o n t a i n 

d i s c u s s i o n s of f a c t s and r e l e v a n t l e g a l a u t h o r i t i e s t h a t 

s u p p o r t the p a r t y ' s p o s i t i o n . I f they do not, the arguments 
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are waived." White Sands Group, L.L.C. v. PRS I I , LLC, 998 

So. 2d 1042, 1058 ( A l a . 2008) . Thus, we need not address t h a t 

argument f u r t h e r . 

We next address H i t c h c o c k ' s argument t h a t the S t a t e 

v i o l a t e d the Due Pr o c e s s C l a u s e of the F o u r t e e n t h Amendment t o 

the U n i t e d S t a t e s C o n s t i t u t i o n by f a i l i n g t o t i m e l y b r i n g the 

f o r f e i t u r e a c t i o n t o t r i a l . In h i s b r i e f , H i t c h c o c k has 

f a i l e d t o c i t e any a u t h o r i t y i n s u p p o r t of t h a t argument, and, 

as a r e s u l t , we need not address h i s argument on a p p e a l . See  

Asam v. Devereaux, su p r a ; Rule 28(a) (10), A l a . R. App. P.; and 

White Sands Group, L.L.C. v. PRS I I , LLC, su p r a . 

In any event, A l a . Code 1975, § 20-2-93 ( c ) , r e q u i r e s o n l y 

t h a t a f o r f e i t u r e p r o c e e d i n g be " i n s t i t u t e d p r o m p t l y . " 

, A l a . Code 1975),] 
i n s t i t u t e d p r o m p t l y 

-^/-^T^O•|-^•|-^T|-^/-^T^^^^•|-T7 

"'"The mandate i n [§ 20-2-93(c), 
t h a t f o r f e i t u r e p r o c e e d i n g s be 
i s n e c e s s a r y t o the s t a t u t e ' s c o n s t i t u t i o n a l i t y . 
Adams v. S t a t e ex r e l . Whetstone, 598 So. 2d 967, 
969 ( A l a . C i v . App. 1992) ( q u o t i n g Reach v. S t a t e , 
530 So. 2d 40, 41 ( A l a . 1988)). Furthermore, a 
f o r f e i t u r e p r o c e e d i n g t h a t i s not i n s t i t u t e d 
p r o m p t l y i s i n e f f e c t u a l . Adams, 598 So. 2d a t 969. 
'The term "promptly" has been c o n s t r u e d t o mean w i t h 
a r e a s o n a b l e time i n l i g h t o f a l l the 
ci r c u m s t a n c e s . ' S t a t e v. $17,636.00 i n U n i t e d  
S t a t e s Currency, 650 So. 2d 900, 901 ( A l a . C i v . App. 
1994) 
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S t a t e v. Chesson, 948 So. 2d 566, 568-69 ( A l a . C i v . App. 

2006) . In $3,011 i n U n i t e d S t a t e s Currency v. S t a t e , 845 So. 

2d 810, 814 ( A l a . C i v . App. 2002), t h i s c o u r t s t a t e d t h a t , 

" [ a ] s the Supreme Court noted i n L i g h t f o o t [v. F l o y d , 667 So. 

2d 56 ( A l a . 1995),] '[w]hat i s "prompt" i s d e c i d e d on the 

f a c t s of a g i v e n case, but a f a i r l y s h o r t time frame,' i . e . , 

l e s s than 7 t o 10 months, ' i s e v i d e n t from the cases 

a d d r e s s i n g the i s s u e . ' 667 So. 2d a t 66 ( c o l l e c t i n g c a s e s ) . " 

In t h i s case, H i t c h c o c k ' s Camaro was s e i z e d on March 30, 

2010, the f o r f e i t u r e a c t i o n was i n i t i a t e d on A p r i l 7, 2010, 

and H i t c h c o c k was s e r v e d on A p r i l 7, 2010. Thus, the S t a t e 

i n i t i a t e d the f o r f e i t u r e p r o c e e d i n g a p p r o x i m a t e l y one week 

a f t e r s e i z i n g the Camaro; t h a t time frame u n e q u i v o c a l l y 

c o m p l i e s w i t h the promptness requirement of § 2 0 - 2 - 9 3 ( c ) . 

H i t c h c o c k has f a i l e d t o p r o v i d e any a u t h o r i t y i n s u p p o r t of 

h i s argument t h a t not o n l y must the f o r f e i t u r e a c t i o n be 

i n i t i a t e d i n a prompt manner, but the S t a t e ' s f o r f e i t u r e 

a c t i o n must be brought t o t r i a l w i t h i n a c e r t a i n time frame as 

w e l l . We, t h e r e f o r e , need not address t h a t argument. See 

Rule 28(a) (10), A l a . R. App. P.; Asam v. Devereaux, s u p r a ; and 

White Sands Group, L.L.C. v. PRS I I , LLC, s u p r a . 
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H i t c h c o c k next argues t h a t the judgment o r d e r i n g the 

f o r f e i t u r e of the Camaro v i o l a t e s Ex p a r t e K e l l y , 766 So. 2d 

837 ( A l a . 1999), i n which our supreme c o u r t c o n s i d e r e d whether 

a c i v i l - f o r f e i t u r e judgment was so e x c e s s i v e as t o v i o l a t e the 

E x c e s s i v e F i n e s C l a u s e of the E i g h t h Amendment t o the U n i t e d 

S t a t e s C o n s t i t u t i o n . "[T]he q u e s t i o n whether a f i n e i s 

c o n s t i t u t i o n a l l y e x c e s s i v e c a l l s f o r the a p p l i c a t i o n of a 

c o n s t i t u t i o n a l s t a n d a r d t o the f a c t s of a p a r t i c u l a r case, and 

i n t h i s c o n t e x t de novo r e v i e w of t h a t q u e s t i o n i s 

a p p r o p r i a t e . " U n i t e d S t a t e s v. B a j a k a j i a n , 524 U.S. 321, 336 

n.10 (1998). 

In Spears v. S t a t e , 929 So. 2d 477 ( A l a . C i v . App. 2005), 

t h i s c o u r t d i s c u s s e d Ex p a r t e K e l l y , s u p r a , a t l e n g t h and 

e l a b o r a t e d on the p r o p e r a p p l i c a t i o n of the p r o p o r t i o n a l i t y 

t e s t e s t a b l i s h e d i n U n i t e d S t a t e s v. B a j a k a j i a n , s u p r a . 

Because of i t s r e l e v a n c e t o H i t c h c o c k ' s i s s u e , we quote from 

Spears a t l e n g t h : 

" I n Ex p a r t e K e l l e y , 766 So. 2d 837, 839-40 
( A l a . 1999), our supreme c o u r t a p p l i e d the 
p r o p o r t i o n a l i t y t e s t s e t out i n U n i t e d S t a t e s v.  
B a j a k a j i a n , 524 U.S. 321, 118 S.Ct. 2028, 141 
L.Ed.2d 314 (1998), t o determine whether the s e i z u r e 
of a v e h i c l e c o n s t i t u t e d an e x c e s s i v e f i n e . The 
c o u r t f i r s t s e t out the g e n e r a l s t a n d a r d -- the 
p r o p o r t i o n a l i t y t e s t . 
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"'"The t o u c h s t o n e of t h e 
c o n s t i t u t i o n a l i n q u i r y under the E x c e s s i v e 
F i n e s C l a u s e i s the p r i n c i p l e of 
p r o p o r t i o n a l i t y . The amount of the 
f o r f e i t u r e must bear some r e l a t i o n s h i p t o 
the g r a v i t y of the o f f e n s e t h a t i t i s 
d e s i g n e d t o p u n i s h U n t i l today, 
however, we have not a r t i c u l a t e d a s t a n d a r d 
f o r d e t e r m i n i n g whether a p u n i t i v e 
f o r f e i t u r e i s c o n s t i t u t i o n a l l y e x c e s s i v e . 
We now h o l d t h a t a p u n i t i v e f o r f e i t u r e 
v i o l a t e s the E x c e s s i v e F i n e s C l a u s e i f i t 
i s g r o s s l y d i s p r o p o r t i o n a l t o the g r a v i t y 
of a defendant's o f f e n s e . " ' 

"Ex p a r t e K e l l e y , 766 So. 2d a t 839 ( q u o t i n g 
B a j a k a j i a n , 524 U.S. a t 334, 118 S.Ct. 2028). Our 
supreme c o u r t then d i s c u s s e d the U n i t e d S t a t e s 
Supreme C o u r t ' s e x p l a n a t i o n of how t o a p p l y the 
p r o p o r t i o n a l i t y t e s t , which r e q u i r e s a c o u r t 
c o n s i d e r i n g the i s s u e t o '"compare the amount of the 
f o r f e i t u r e t o the g r a v i t y of the defendant's 
o f f e n s e . I f the amount of the f o r f e i t u r e i s g r o s s l y 
d i s p r o p o r t i o n a l t o the g r a v i t y of the defendant's 
o f f e n s e , i t i s u n c o n s t i t u t i o n a l . " ' Ex p a r t e K e l l e y , 
766 So. 2d a t 840 ( q u o t i n g B a j a k a j i a n , 524 U.S. a t 
336-37, 118 S.Ct. 2028). 

"The K e l l e y c o u r t then c o n s i d e r e d whether the 
f o r f e i t u r e of K e l l e y ' s $30,000 v e h i c l e c o n s t i t u t e d 
an e x c e s s i v e f i n e i n l i g h t of the p r o p o r t i o n a l i t y 
t e s t . Ex p a r t e K e l l e y , 766 So. 2d a t 840. K e l l e y 
had been charged w i t h a c l a s s C f e l o n y o f f e n s e 
c a r r y i n g a p o t e n t i a l $5,000 f i n e . I d . Thus, the 
c o u r t c o n c l u d e d , a f o r f e i t u r e of the $30,000 
v e h i c l e , which was s i x t imes the amount of the 
maximum f i n e t h a t c o u l d be imposed, was ' g r o s s l y 
d i s p r o p o r t i o n a l t o the g r a v i t y of [ K e l l e y ' s ] 
o f f e n s e ' and t h e r e f o r e c o n s t i t u t e d an e x c e s s i v e f i n e 
t h a t v i o l a t e d the E i g h t h Amendment. I d . " 

Spears, 929 So. 2d a t 478-79. 
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T h i s c o u r t i n Spears c o n t i n u e d : 

"The f e d e r a l c o u r t s have enumerated some 
p o s s i b l e f a c t o r s f o r c o n s i d e r a t i o n by a c o u r t f a c i n g 
an e x c e s s i v e - f i n e argument i n [a] c i v i l - f o r f e i t u r e 
case. See U n i t e d S t a t e s v. One 1992 I s u z u Trooper  
VIN # JACDH58W3N79112571, 51 F. Supp. 2d 1268 (M.D. 
A l a . 1999) . Among the p o s s i b l e f a c t o r s are '(1) the 
c u l p a b i l i t y of the c l a i m a n t ; (2) the g r a v i t y of the 
c r i m e ; (3) the sentence t h a t c o u l d have been imposed 
on the p e r p e t r a t o r of the o f f e n s e ; and (4) the 
n a t u r e and v a l u e of the p r o p e r t y f o r f e i t e d . ' One  
1992 I s u z u Trooper, 51 F. Supp. 2d a t 1273 n.4. The 
c l a i m a n t i n One 1992 I s u z u Trooper was not i n v o l v e d 
i n the drug t r a n s a c t i o n i n which the v e h i c l e was 
i n v o l v e d , and her b o y f r i e n d , who had committed the 
o f f e n s e from which the f o r f e i t u r e a c t i o n a r o s e , was 
c o n v i c t e d of 'simple p o s s e s s i o n ' and f i n e d o n l y 
$250. I d . a t 1273. A l t h o u g h the c o u r t agreed t h a t 
the ' a c t u a l c o n v i c t i o n s i n a case are not 
d i s p o s i t i v e f o r p r o p o r t i o n a l i t y r e v i e w purposes,' i t 
s t a t e d t h a t 'the r e l e v a n t f a c t o r s w i l l v a r y from 
case t o case.' I d . a t 1273-74. The c o u r t i n [One  
1992 I s u z u Trooper] u l t i m a t e l y c o n c l u d e d t h a t the 
f o r f e i t u r e of the c l a i m a n t ' s v e h i c l e c o n s t i t u t e d an 
e x c e s s i v e f i n e . 

"Spears argues t h a t the f o r f e i t u r e of an i t e m 
worth t h r e e times the p o s s i b l e f i n e f o r the o f f e n s e s 
charged i s an e x c e s s i v e f i n e under the E i g h t h 
Amendment and the p r o p o r t i o n a l i t y t e s t . He makes 
much of the f a c t t h a t , d e s p i t e b e i n g charged w i t h 
p o s s e s s i o n of m a r i j u a n a i n the f i r s t degree, the 
amount of m a r i j u a n a i n h i s p o s s e s s i o n was not enough 
to q u a l i f y as an amount f o r s a l e . In a d d i t i o n , he 
argues t h a t Bond [a roommate] and the t h i r d roommate 
were not charged; however, some t e s t i m o n y a t t r i a l 
i n d i c a t e d t h a t money s e i z e d from the t h i r d 
roommate's s a f e was, i n f a c t , condemned as w e l l . 

"As noted above, Spears i s f a c i n g p o t e n t i a l 
f i n e s i n the amount of $10,000. The t r i a l c o u r t 
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found t h a t h i s v e h i c l e , a l t h o u g h c o n t a i n i n g s e v e r a l 
enhanced a c c e s s o r i e s , had a f a i r market v a l u e of 
a p p r o x i m a t e l y $30,000 a t the time of i t s s e i z u r e . 
Spears a d m i t t e d t h a t he and Bond used the v e h i c l e t o 
t r a v e l t o purchase bo t h m a r i j u a n a and c o c a i n e . The 
v e h i c l e c o n t a i n e d 1.19 grams of m a r i j u a n a and t r a c e s 
of c o c a i n e r e s i d u e . Spears had p r e v i o u s l y been 
c o n v i c t e d of p o s s e s s i o n of m a r i j u a n a . He now stands 
charged w i t h p o s s e s s i o n of m a r i j u a n a i n the f i r s t 
degree and u n l a w f u l p o s s e s s i o n of a c o n t r o l l e d 
s u b stance. Based on these f a c t s and c i r c u m s t a n c e s , 
the t r i a l c o u r t c o n c l u d e d t h a t a f o r f e i t u r e of an 
i t e m worth t h r e e times the maximum p o s s i b l e f i n e s 
d i d not c o n s t i t u t e an e x c e s s i v e f i n e under the 
E i g h t h Amendment. 

"We s i m p l y do not agree w i t h Spears t h a t the 
f o r f e i t u r e of h i s v e h i c l e worth t h r e e times the 
amount of the p o t e n t i a l f i n e s f o r the p a r t i c u l a r 
o f f e n s e s w i t h which he i s charged i s g r o s s l y 
d i s p r o p o r t i o n a l t o the g r a v i t y of the o f f e n s e s . In 
H a r r i s v. S t a t e , 821 So. 2d 177, 186 ( A l a . 2001), 
our supreme c o u r t d e termined t h a t the f o r f e i t u r e of 
$165,501 i n c u r r e n c y was not an e x c e s s i v e f i n e . One 
of the c l a i m a n t s i n H a r r i s , Gregory B i n i o n , was 
found by the t r i a l c o u r t t o be ' " i n v o l v e d i n a h i g h -
p r o f i t b u s i n e s s of n a r c o t i c s s a l e s . " ' H a r r i s , 821 
So. 2d a t 186. Based on t h i s f a c t u a l d e t e r m i n a t i o n , 
the H a r r i s c o u r t noted t h a t the f i n e s f o r a c o c a i n e -
t r a f f i c k i n g c o n v i c t i o n ranged from $50,000 t o 
$250,000 depending on the q u a n t i t y of the c o c a i n e 
b e i n g t r a f f i c k e d . I d . The c o u r t s t a t e d t h a t i t 
c o u l d not conclude t h a t the f o r f e i t u r e of $165,501 
was an e x c e s s i v e f i n e i n l i g h t of the range of 
p o s s i b l e f i n e s p r o v i d e d f o r by the l e g i s l a t u r e . I d . 
Because our supreme c o u r t d e termined t h a t the f i n e 
i n H a r r i s ($165,501, which was more than t h r e e times 
the l o w e s t p o s s i b l e f i n e ) was not e x c e s s i v e , we 
l i k e w i s e conclude t h a t the f o r f e i t u r e of Spears's 
v e h i c l e , worth t h r e e times the amount of the f i n e s 
t h a t c o u l d be imposed a g a i n s t Spears, s a t i s f i e s the 
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p r o p o r t i o n a l i t y t e s t . A c c o r d i n g l y , we a f f i r m the 
judgment of the t r i a l c o u r t . " 

Spears, 929 So. 2d a t 479-80. 

As r e c o g n i z e d i n Spears, s u p r a , f o r purposes of a c i v i l -

f o r f e i t u r e p r o p o r t i o n a l i t y r e v i e w , the t r i a l c o u r t may 

c o n s i d e r the maximum f i n e t h a t c o u l d have been imposed based 

on the f a c t s of the case; the t r i a l c o u r t i s not l i m i t e d by 

the maximum f i n e imposed based on the a c t u a l c o n v i c t i o n or 

g u i l t y p l e a . A d d i t i o n a l l y , i n Spears, s u p r a , and i n H a r r i s , 

s u p r a , a f o r f e i t u r e of t h r e e or more times the amount of the 

f i n e t h a t c o u l d have been imposed i n those cases was a f f i r m e d . 

The e v i d e n c e i n t h i s case e s t a b l i s h e d t h a t H i t c h c o c k was 

i n p o s s e s s i o n of 26 t o 27 grams of m a r i j u a n a packaged i n a 

manner s u i t a b l e f o r s a l e . H i t c h c o c k had used the Camaro t o 

c o n c e a l and t o t r a n s p o r t the m a r i j u a n a , he had the m a r i j u a n a 

i n a p u b l i c s k a t e park where young people are known t o 

congregate, and, a l t h o u g h he l i v e s out of s t a t e , he c o u l d not 

or would not i d e n t i f y h i s s p e c i f i c d e s t i n a t i o n i n Alabama a t 

the time of h i s a r r e s t . A l t h o u g h he was charged w i t h 

p o s s e s s i o n of m a r i j u a n a i n the f i r s t degree, see A l a . Code 

1975, § 13A-12-213 ( p o s s e s s i o n of m a r i j u a n a f o r o t h e r than 

p e r s o n a l u s e ) , a C l a s s C f e l o n y p u n i s h a b l e by imprisonment and 
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a f i n e of not more than $15,000, see A l a . Code 1975, § 13A-5-

6(a) ( 3 ) ( a d d r e s s i n g term of imprisonment f o r a C l a s s C 

f e l o n y ) , and A l a . Code 1975, § 13A-5-11(a)(3) ( s t a t i n g the 

maximum f i n e a l l o w e d f o r a C l a s s C f e l o n y ) , he e n t e r e d a 

g u i l t y p l e a t o p o s s e s s i o n of m a r i j u a n a i n the second degree, 

see A l a . Code 1975, § 13A-12-214 ( p o s s e s s i o n of m a r i j u a n a f o r 

p e r s o n a l u s e ) , a C l a s s A misdemeanor. 

Because the v a l u e of the Camaro was s t i p u l a t e d t o be 

between $32,000 and $33,000, the f o r f e i t u r e of the Camaro was 

a p p r o x i m a t e l y t w i c e the v a l u e of the maximum a p p l i c a b l e f i n e 

H i t c h c o c k c o u l d have r e c e i v e d f o r h i s a c t i o n s on March 30, 

2010. Based on Spears, s u p r a , we conclude t h a t the f o r f e i t u r e 

i n t h i s case was not e x c e s s i v e and, t h e r e f o r e , does not 

v i o l a t e the E x c e s s i v e F i n e s C l a u s e of the E i g h t h Amendment t o 

the U n i t e d S t a t e s C o n s t i t u t i o n . 

H i t c h c o c k next a s s e r t s t h a t the f o r f e i t u r e of the Camaro 

pur s u a n t t o the Alabama C o n t r o l l e d Substances A c t , A l a . Code 

1975, § 20-2-1 e t seq., v i o l a t e s h i s due-process r i g h t s . He 

a s s e r t s t h a t m a r i j u a n a s h o u l d no l o n g e r be c l a s s i f i e d as a 

Schedule I c o n t r o l l e d s u bstance, p u r s u a n t t o A l a . Code 1975, 
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§ 20-2-23. 3 Because of the a l l e g e d improper c l a s s i f i c a t i o n of 

m a r i j u a n a , H i t c h c o c k argues, h i s p r o p e r t y was s e i z e d and 

o r d e r e d f o r f e i t e d i n v i o l a t i o n of h i s c o n s t i t u t i o n a l r i g h t s . 

We d i s a g r e e . 

S e c t i o n 20-2-93(a)(5) s t a t e s , i n p e r t i n e n t p a r t , t h a t the 

f o l l o w i n g are s u b j e c t t o f o r f e i t u r e : " A l l ... v e h i c l e s ... 

which are used, or are i n t e n d e d f o r use, t o t r a n s p o r t , or i n 

any manner t o f a c i l i t a t e the t r a n s p o r t a t i o n , s a l e , r e c e i p t , 

p o s s e s s i o n , or concealment of any p r o p e r t y d e s c r i b e d i n 

s u b d i v i s i o n (1) or (2) of t h i s s u b s e c t i o n . " S u b d i v i s i o n (1) 

of § 20-2-93(a) d e s c r i b e s " [ a ] l l c o n t r o l l e d substances which 

have been grown, manufactured, d i s t r i b u t e d , d i s p e n s e d or 

I 
3 H i t c h c o c k a s s e r t s t h a t , p u r s u a n t t o s t a t u t e , a Schedule 

c o n t r o l l e d substance i s one t h a t has a " h i g h p o t e n t i a l f o r 
abuse" and has "no a c c e p t e d m e d i c a l use i n t r e a t m e n t i n the 
U n i t e d S t a t e s or l a c k s a c c e p t e d s a f e t y f o r use i n t r e a t m e n t 
under m e d i c a l s u p e r v i s i o n . " See A l a . Code 1975, § 20-2-22. 
H i t c h c o c k argues t h a t m a r i j u a n a no l o n g e r meets the c r i t e r i a 
f o r i n c l u s i o n under Schedule I because, he a s s e r t s , m a r i j u a n a 
has m e d i c i n a l v a l u e . In s upport of t h a t argument, he p o i n t s 
t o o t h e r s t a t e s t h a t have l e g a l i z e d the m e d i c i n a l use of 
m a r i j u a n a . He a l s o p o i n t s t o the f a c t t h a t Alabama has 
a u t h o r i z e d r e s e a r c h and e x p e r i m e n t a t i o n w i t h m a r i j u a n a f o r the 
t r e a t m e n t of c e r t a i n s i d e e f f e c t s from chemotherapy and 
glaucoma i n the "Alabama C o n t r o l l e d Substances T h e r a p e u t i c 
Research A c t , " A l a . Code 1975, § 20-2-110 e t seq. 
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a c q u i r e d i n v i o l a t i o n of any law of t h i s s t a t e . " (Emphasis added.) 

H i t c h c o c k o f f e r e d no e v i d e n c e t o e s t a b l i s h t h a t he had 

a c q u i r e d the m a r i j u a n a t h a t he a d m i t t e d l y p o s s e s s e d i n any 

manner o t h e r than i n v i o l a t i o n of the laws of Alabama, i . e . , 

H i t c h c o c k f a i l e d t o argue or e s t a b l i s h t h a t he had o b t a i n e d 

the m a r i j u a n a i n compliance w i t h A l a . Code 1975, § 20-2-110 e t 

seq., or v i a some o t h e r l e g a l means. Thus, whether m a r i j u a n a 

i s c l a s s i f i e d as a c o n t r o l l e d substance under Schedule I , or 

under Schedule I I , I I I , IV, or V, i t i s u n d i s p u t e d t h a t , i n 

Alabama, m a r i j u a n a i s a c o n t r o l l e d substance and t h a t 

H i t c h c o c k had a c q u i r e d i t i n v i o l a t i o n of the law. 

A d d i t i o n a l l y , the e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 

e s t a b l i s h e d t h a t H i t c h c o c k had c o n c e a l e d and had t r a n s p o r t e d 

the i l l e g a l l y a c q u i r e d m a r i j u a n a i n the Camaro. That i s a l l 

t h a t i s r e q u i r e d under the f o r f e i t u r e s t a t u t e . Thus, the 

t r i a l c o u r t ' s judgment i s a f f i r m e d . 

AFFIRMED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

18 


