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Target Media Partners COperating Company, LLC,
and Ed Leader

V.
Specialty Marketing Corporation d/b/a Truck Market News

Appeal from Calhoun Circuit Court
(Cv-07-900201)

MATN, Justice.

Target Media Partners Operating Company, LLC ("Target
Media"™), and Specialty Marketing Corpeoration d/b/a Truck
Market News ("Specialty Marketing"), boeth publishers of

magazlines directed to long-haul truck drivers and to the
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truck-driving industry, have litigated a commercial-contract
dispute since 2007 in which each party alleged breach-of-
contract claims against the other. Specialty Marketing, a
plaintiff below, also alleged fraudulent-misrepresentation and
promisscery—-fraud claims against Target Media and Ed Leader,
Target Media's vice president of trucking, and sought punitive
damages in addition to compensatcry damages. The litigation
culminated in a jury trial that lasted several days. The jury
returned a verdict 1in favor of Specialty Marketing on its
breach-of-contract and promisscry-fraud claims against Target
Media, 1in favor of Leader on the promissory-fraud claim
against him, in faveor of Specialty Marketing on its
fraudulent-misrepresentation claim against Target Media and
TLeader, and in favor of Target Media on its breach-cf-contract
counterclaim against Specialty Marketing. Target Media and
Leader appeal from that aspect of the judgment entered on the
Jury verdict 1In faver of Speclialty Marketing on 1ts claims
against Target Media and Leader. Specialty Marketing doces not
appeal the judgment insofar as it found in favor of Target
Media o¢on Target Media's ccunterclaim. We affirm in part,

reverse 1in part, and remand.
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I. Factual Backaground and Procedural Histcry

Target. Media, which sometimes does business as "Target
Distribution Partners" or "Target Media Partners,”" publishes
a number of magazines that contain advertisements for items of
interest to truck drivers and the trucking industry, such as
driver recruitment and sales of commercial trucks and products
used by truck drivers. It distributes the magazines
nationally to truck stops, rest stops, and similar locations
frequented by truck drivers. These magazines are free of
charge. Target Media has a major distribution hub for these
magazines in Oxford.

Specialty Marketing also publishes a free magazine

directed to the truck-driving industry called Truck Market

News that is published monthly and that contalns
advertisements for products such as new and used commercial
trucks, parts, and trailers. Specialty Marketing distributes

Truck Market News te many of the same locations where Target

Media distributes 1ts magazines. Specialty Marketing is a
family business headguartered in Dallas, Texas, that has been
in operation feor over 35 years., It 1s run by Terry W. Davis

and his sister, Kathleen Daniels, who have continued the
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business started by their father and who together own all the
steck in Specialty Marketing,

In 2000, Target Media purchased two businesses in Calhoun
County, Pollard Publishing and J.B. Scott, that published free
magazlines for distributlion to truck drivers. Target Medla
then employed Gordon Adams and his brother Wallace Adams, both
of whom had formerly worked for Pollard Publishing. After
the purchases, Leader relocated to Oxford where, in addition
to heading the trucking division of Target Media, he was also
in charge of the distribution hub the company operated in
Oxford.

In the fall of 2002, Jack Humphreville, Target Media's
vice president of acquisitions, contacted Davis to discuss
whether Davis and Daniels wculd be interested in selling
Speclalty Marketing to Target Media. When Davis and Daniels
decided against selling Specialty Marketing, Davis and
Humphreville began to discuss a business venture betwesen the
companies pursuant tc which Target Media wcould distribute

Truck Market News for Specialty Marketing. Davis testified

that Humphreville told him he felt that Specialty Marketing

could increase 1its advertising revenue by 20% annually 1f it
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used Target Media's distribution services. Humphreville put
Davis in touch with Gorden Adams, whoe was at tLhat time Target
Media's distribution manager in Oxford, and Davis and Adams
negotiated a contract they executed on November 21, 2002 ("the
2002 distribution contract"). However, Gorden Adams testified
that Leader told him what to say to Davis during the
negotiations and that he had to obtain Leader's approval of
the terms of the 2002 distribution contract before it could be
executed.

The contract stated:

"Target Distribution Partners (TDP}) is pleased to

bid on delivery of Truck Market News. TDP has

carved out a niche in the highly competitive truck

stop delivery market because of our High Response

Delivery System. As such, TDP can help you maximize

vour advertising, marketing, and magazine movement

needs by:

"Hand Delivery and display nationwide

"Documentation that includes proof of delivery,

returned (non-picked up) magazines, store stamps and

photos upon regquest

"Delivery twice a mecnth

"Guaranteed prominent display at each location

"Use of Target Media Partners Circulation, Sales and

Distribution program (TMPCSD) for hand delivery
locations only
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"We have priced our delivery services of Truck
Market News on a per stop basis. This price
includes all slotting fees and hand delivery. This
price also includes distribution in our racks and
four quad boxes. The price does not include any
costs asscociated with shipments of your product to
our warehouses. This will also afford vyou the same
cost even when your magazline adds more pages. We
believe that this all-inclusive pricing struclture is
easier to understand than a structure based on price
per pound plus variocus add-ons.

"Your price structure 1is identified on Exhibit A
attached hereto.

"The above 1is contingent on vyour gaining approval,
if necessary, from each Truck Stop c¢hain or
location. We will e glad Lo assist you in gaining
these approvals.

"As a partner with TDP, you will be able to use ocur
proprietary TMPCSD software program to further
enhance the benefits of ocur High Respcnse Delivery
System., With the help of the information provided
by TMPCSD, vou are able to adjust various parameters
(such as the number of [magazines] placed at
individual locations and the return factor) that
influence the draw algorithm, which in turn helps
you 1lmprove or optbtimize the number of [magazines]
that vyou print, This c¢an result 1in savings or
better utilization of vyour printing dollars. This
service 1is unmatched by any other truck stop
distribution company.

"Truck Market News agrees to supply TDP's warehouses
with the magazines In a form and time acceptable to
TDP. TDP's delivery cycle begins on the 28th and
15th of each month and all shipments must be in our
warehouses by those dates.

"Truck Market News agrees to pay for all deliveries
and services provided for cor paid for by TDP within
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10 days upon receipt of invoice. We anticipate a
monthly billing cycle.

"Truck Market News agrees to endorse TDP as its
recommended Delivery Company for Truck Market News
and agrees to let TDP advertise Truck Market News as
a preferred custcmer. Truck Market News agrees not
to use any misleading statements to customers, that
may confuse or misrepresent the actual dubtles
performed for Truck Market News, by TDP.

"Either party for any reason upcen 60 days prior
written nctice may amend by agreement of both
parties or terminate this agreement.

"This contract is subject to periodic review for
customer compliance.

"We want to be more than a delivery company for you.
We want to ke a business partner. One that delivers
your product, gives you accesses [slic] to thousands
of locations and gives vyou accurate information to
help you optimize vyour printing and distribution
costs.

"

"Exhibit A

# of Pocket Menthly
"Locaticn Lccations Rate Cost
"Petro Shopping Centers 27 $55 51,485
"Travel Centers of 53 $55 52,915
America
"Williams Travel Centers 41 545 51,845
"AMBEST 41 $35 51,435
"Tndependent Truck Stops 113 $25 $2,825
"Total 275 $10,505"
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The 2002 distribution contract was signed by Gordon Adams as
"General Manager" of "Targel Distribution Partners" and by

Davis as the "Publisher" of "Truck Market News." The parties

subsequently agreed to adjust the total paid to Target Media
per month by Specialty Marketing from $10,505 to $9,750.

The monthly delivery process under the 2002 distribution
contract began when Trend Offset Printing ("Trend") in Dallas
printed the magazines published by Target Media and Specialty
Marketing. Trend printed between 26,000 and 42,000 coples of

Truck Market News each month. Trend shipped most of Target

Media's magazines and approximately 7,500 copies of Truck

Market News to Target Media's Oxford facility. A certain

number of both Target Media's magazines and Truck Market News

were shipped directly from Trend to more than 60 terminals and
warehouses operated by Con-way, Inc., naticonwide for the
delivery drivers' use in restocking along their routes. Davis

himself picked up several hundred copies of Truck Markel News

and delivered those to small "mom-and-pop" truck stops in the
area around Dallas that were not covered by Target Media's
delivery rcutes. The remainder of Target Media's magazines

and Truck Market News remained at Trend for route delivery.

Target Media contracted with an independent driver in Dallas,
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Bonnie Hargis, to pick up and distribute those magazines.
Harglis empleoyed additional perscnnel Lo assist her in picking
up and delivering the magazines. They all made several trips
to Trend each month to load all the magazines they were
employed Lo deliver.

When a monthly shipment from Trend was recelved at Target
Media's Oxford facility, the magazines were unlocaded at the
warehouse. Thereafter, the process called for Target Media's
delivery drivers to pick up the various magazines, load their
vehicles, and deliver the magazines to the stops on each
delivery route, where they placed the various magazines into
display racks located at each stop. Some drivers made
multiple trips to the Oxford warehouse to pick up magazines
for delivery. A certaln number of magazines were left at the
warehouse for the drivers to pick up in the middle o¢f the
month when they traveled their routes a second time to
restock. At the beginning of the next month, the drivers
would remove any coples of the previous month's magazines
remaining in the racks on their routes and replace them with
current magazines, then dispose of the old magazines. The
drivers were not allowed to return any of the previous month's

magazines to the warehcuse.
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Several former Target Media employees at the Oxford
facility testified 1in the trial. Gordon Adams, who was
ultimately in charge of magazine distribution in Oxford, in
Dallas, and at the Ccn-way locations, worked for Target Media
from 2000 until September 2004. Wallace Adams took over for
his brother as acting manager of distribution until January
2006, when Target Media decided against promoting Wallace
Adams to the manager's position and hired someone else for the
Jjob. Tommy Fowler also worked in Oxford for Target Mediz as
its audit manager.

These three former Target Media employees testified that
Target Media did not comply with the delivery requirements of
the 2002 distribution contract from the beginning. Gordon
Adams, Wallace Adams, and Fowler all testified that Targest

Media discarded most of the Truck Markel News magazines before

the magazines were ever loaded onto Target Media's delivery
trucks and vans. Often, they stated, the magazines that were
thrown away were still 1n the plastic wrap in which they had
been delivered from Trend, with the bands holding bundles of
magazines still in place. Occasicnally whele pallets of Truck

Market News magazines were taken to a nearby recycling plant

without being unloaded at the Oxford facility at all. Gordon

10
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Adams, Wallace Adams, and Fowler also testified that when
Targel Media's delivery personnel picked up magazines for
distribution, they were under company orders to load all of
Target Media's magazines into their delivery vehicles first
and to lcoad magazines delivered for other companies, such as

Truck Market News, conly 1f there was rcom in the vehicle after

Target Media's magazines were loaded. The three former Target
Media employees testified that often there was no room left in
the delivery vehicles for any magazines other than the ones
published by Target Media, so other magazines were simply
thrown away or delivered to the recycling plant.
Furthermore, testimony reflected that Target Media had
prepared a schematic for its employees directing the placement
of magazines in the racks at its delivery destinations. 1In
many 1instances, the racks had room only for Target Media
magazines, so the magazines for which there was no room in the
racks were thrown away at the truck stops or other delivery
polints. Gordon Adams, Wallace Adams, and Fowler all testified
that they knew it was wrong to dispose of new magazines before
delivery had ever been attempted but that they fecllowed orders
from Leader in order to keep their jobs. They testified that,

at times, approximately 90% of the copies of Truck Market News

11
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that were shipped to the Oxford facility were thrown away at
the beginning of the menth, meaning that only 10% of the
magazlines shipped to Oxford were delivered to Specialty
Marketing's intended readers.

Glynis TFord, a former clerical employee with Target
Media, testified that her job was to enter figures from the
delivery drivers' route sheets into Target Media's computer
system., For each magazine title, the drivers were supposed Lo
note on their route sheets the number of magazines loaded for
delivery at the first of the month, the number restocked at
the middle o¢f the month, and the number of undelivered
magazines {"returns'") disposed of at the end of the month.
Ford testified that she was ordered by Leader and her other
superiors abt Target Media Lo make up numbers if the drivers
had not supplied numbers. She sald she was instructed to
supply numbers that would make the delivery and return results
"look goed." TFord further testified that falsifying numbers
for the reports "bothered" her but that she needed her job and
therefore did what she was told.

From February 2003 through August 2004, Target Media
provided Specialty Marketing with spreadsheets that contained

delivery data for Truck Market News from the Oxford facility.

12
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The spreadsheets were designed to report the lccations to

which Truck Market News was delivered, Lthe total number of

magazines delivered to sach location, and the total numkber of
returns at the end of the month. It was undisputed that
disposing of the returns was proper procedure because once a
new monthly magazine was published, the previcus month's
publication was no lcnger of any use. It was also undisputed,
however, that disposing of new magazines, still banded and
encased in plastic, was highly improper. Davis testified that
one of the reasons he agreed to pay Target Media to deliver

Truck Market News was 1ts promise that it would report the

numpber of deliveries and returns tco him so that he could
maximize his printing costs, having more magazines shipped to
locations where they moved well and fewer delivered to
locations where more magazines were returned at the end of the
month. During the time Davis was receiving the spreadsheets,
he testified that he was not aware that most of the numbers in
the reports had kbeen fabricated by the Target Media employees
in Cxford.

Steve Burt was employed by Target Media from the fall of
2002 until February 2007, when he resigned to deliver Truck

Market News for Specialty Marketing. Burt had taken

13
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photographs at Target Media's reguest during his delivery
routes, which the company used as proof of magazine delivery
and as a method to audit its drivers by reviewing photographs
taken of magazines placed 1n the display racks. Burt
initially purchased disposable cameras but later began takling
the photographs with a digital camera. At some pcint, Burt
began to photograph varicus new magazines, including Truck

Market News, that were being thrown into dumpsters or left on

the loading dock of a nearby recycling plant. Sometime 1in
late 2006, Burt learned from Hargis that Davis had asked her
te check the racks in the truck stops ¢on her delivery routes
in Dallas and to let him know 1f a magazine published by a

competitor other than Target Media was replacing Truck Market

News 1n the racks. She centacted Burt because she thought he
might have some photographs that would shed light on the
prcklem.

In January 2007, Burt traveled to Dallas to meet wlith
Davis and Daniels. Burt testified that he tcld them that the
competitor's magazine was not their problem but that Target
Media was. Burt showed Davis and Daniels his photographs of
the magazines that were being thrown away every month at

Target Media, including numerous photographs depicting

14
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packages of Truck Market News, still banded and wrapped in

plastic, on the warehouse docks at Target Media, 1n dumpsters,
and at the recycling facility that accepted many of Target
Media's magazines for disposal. He admitted to Davis and
Daniels that he was qguilty of throwing away GLheir new
magazines and told them that only a small percentage of Truck

Market News shipped to the Oxford facility was being delivered

by Target Media drivers., After this meeting, Davis decided to
end his contract with Target Media, and he hired Burt to
deliver his magazines. On January 1%, 2007, Specialty
Marketing and Burt executed a three-year contract under which

Burt agreed to deliver Truck Market News for $9,500 per month.

Davis testified that he and Daniels were stunned and
shocked when they talked with Burt and saw his photographs.
They knew that their business had not sustained the growth
Humphreville had estimated they would see if they emploved

Targel Media to deliver Truck Market News but had not realized

that only a small percentage of thelr magazines entrusted to
Target Media in Oxford were being delivered. Davis testified
as to not only the money Specialty Marketing had pald Target

Medlia for delivery o¢f coples of Truck Market News that were

instead being thrown away, but also as to the monthly cost of

15
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printing Truck Market News and the monthly delivery fees

necessary to have thousands o¢f copies o¢f the magazine
delivered to Target Medla's Oxford facility. Davis calculated
that Specialty Marketing had paid Target Media approximately
$430,000 in fees under the 2002 distribution contract and that
Specialty Marketing had incurred cver 5$900,000 in printing
costs from December 2002 through January 2007 for magazines
mest of which had been discarded.

On October 5, 2007, 5Specialty Marketing, Davis, and
Daniels sued Target Media,' Leader, Gerdon Adams, Wallace
Adams, Fowler, and Paul Bannister {(a former manager with
Target Media}), alleging breach of contract, promissory fraud,
intentional interference with business relations, negligence
and wantonness, and fraudulent misrepresentation. Speclalty
Marketing, Davis, and Daniels sought punitive damages as well
as compensatory damages in their complaint. Target Media
later filed a counterclaim against Speclalty Marketing,

alleging breach of contract and money owed on an open account.

'In addition to Target Media Partners Operating Company,
LLC, Specialty Marketing alsco sued Target Media Partners,
Inc., and Target Media Partners Operating Company. After
learning that Target Media's correct corporate name 1s "Target
Media Partners Operating Company, LLC," Speclalty Marketing
proceeded with the lawsuit only against that entity.

16
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Shortly after litigation began, Specialty Marketing,
Davis, and Daniels dismissed Bannister as a defendant., All
remaining parties actively pursued their claims and engaged in
extensive discovery. They also filed summary-judgment
motions, but the trial court denied all of those motions.
Before trial, the trial court dismissed Davis and Daniels as
plaintiffs and dismissed Specialty Marketing's claims alleging
negligence and wantonness and intentional interference with
business relations. The case proceeded to a Jjury trial
beginning on May 3, 2010, on Specialty Marketing's breach-of-
contract, promissory-fraud, and fraudulent-misrepresentatlion
claims and Target Media's counterclaim. During the trial, the
court dismissed Gordon Adams, Wallace Adams, and Fowler as
defendants. Targel Media and Leader mcoved for a judgment as
a matter of law ("JML") as tLo Speclalty Marketing's claims at
the close of Specialty Marketing's evidence, and all parties
moved fer a JML at the close of all the evidence. The trial
court prepared separate verdict forms that required the jury
to make a determination of liability as to each of Specialty
Marketing's claims--breach of contract against Target Medla,
promissory fraud against Target Media and Leader, and

fraudulent misrepresentation against Target Media and Leader,

17
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and as to Target Media's claims--bkbreach of contract and cpen
account against Specialty Marketing. The forms required the
Jury to return a separate compensatory-damages award for esach
claim and counterclaim and allowed the jury to award punitive
damages Lo Specialbty Marketing as Lo its promissory-fraud and
fraudulent-misrepresentation claims 1f the Jjury found such
damages appropriate.

The Jjury returned verdicts 1n favor of Specialty
Marketing on its breach-of-contract claim, awarding
compensatory damages of $851,552; in favor of Target Media on
its breach-of-contract counterclaim, awarding compensatory
damages of $48,800; in favor of Specialty Marketing and
against Target Media on Specialty Marketing's promissory-fraud
claim, awarding compensatory damages of $210,000 and punitive
damages of $630,000; in favor of Leader on Specialty
Marketing's promissory-fraud claim; and in favor of Specialty
Marketing and against Target Medlia and Leader on Specially
Marketing's fraudulent-misrepresentation c¢laim, awarding
compensatory damages of 5$167,800 and punitive damages of
5503, 400.

The trial court entered a Jjudgment on the verdicts on May

13, 2010. On June 11, Target Media filed a postjudgment

18
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motion to alter or amend the judgment to reflect its correct
corporate name, Target Media Partners Operating Cempany, LLC,
instead of "Target Media" as the judgment referred to it. On
June 14, Target Media and Leader filed a postjudgment motion
renewing their metion for a JML and requesting a new trial
and/or a remittitur; in addition, they filed a separate motion
on June 14 asking the court to zllow them to submit their
financial statements under seal. On August 30, the trial
court entered an order azmending the judgment to reflect the
correct corporate name for Target Media. Alsc on August 30,
the trial court entered an order denying the postjudgment
motion for a JML, new trial, and/or remittitur filed by Target
Media and Leader. On September 2, Specialty Marketing filed
a motion asking the trial court to amend its August 30 order
denying Target Media and Leader's postjudgment motion to state
the factors the ccurt ccnsidered when i1t denied the motion.
On September 7, Target Medlia and Leader filed a response to
Specialty Marketing's motion in which they "again request[ed]
a hearing on their post trial motions including all hearings

required by Hammond v. City of Gadsden, 439 So. 2d 1374 (Ala.

1886) and Alabama Code [§$]6-11-23 (1975)." On September 13,

the trial court set all pending motions for a hearing on

19
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Nevember 9.7 On September 21, Target Media and Leader
appealed. Specialty Marketing did not cross-appeal from the
Judgment against it on Target Media's counterclaim.

II. Standard of Review

A, Motion for a JML

"When reviewing a ruling on a mction fer a JML,
this Court uses the same standard the trial court
used initially in deciding whether to grant or deny
the motion for a JML. Palm Harbor Homes, Inc. v.
Crawford, 689 5o. 2d 3 (Ala. 1997). Regarding
guestions of fact, the ultimate guestion is whether
the nonmovant has presented sufficient evidence to
allow the case Lo be submitted to the Jjury for a
factual resolution. Carter v. Henderson, 598 So. 2d
1350 (Ala. 1992). The nonmovant must have presented
substantial evidence in order to withstand a motion
for a JML. See &% 12-21-12, Ala. Code 1975; West v.
Founders Life Assurance Co. of Florida, 547 Sc. 2d
870, 871 (Ala. 1989). A reviewing cocurt must
determine whether the party who bears the burden of
procof has produced substantial evidence creating a
factual dispute requiring resolution by the Jjury.
Carter, 598 So. 2d at 1353. In reviewing a ruling
on a motion for a JML, this Court views the evidence
in the light most favorable to the nonmecvant and
entertains such reasonable inferences as the Jjury
would have been free to draw. 1d. Regarding a
gquestion of law, however, this Court indulges no
presumption of correctness as to the trial court's
ruling. Ricwil, Tnc. v. E.L. Pappas & Co., 599 So.
2d 1126 (Ala. 1992)."

‘On November 8, the trial court canceled the hearing set
for November 9 because, it said, as a result of the filing of
a notice of appeal on September 21, 2010, 1t was "without
Jurisdiction tce rule on any pending motions at this time duse
to the appellate status of this case.™

20
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Waddell & Reed, Inc. v. United Investcrs Life Ins. Co., 875

Se. 2d 1143, 1152 (Ala. 2003).

B. Motion for a New Trial

"In discussing the standard of review in an
appeal from a Jjudgment based on a jury verdict where
the trial court has denied & meotion for a new trial,
this Court has stated:

"T"Jury verdicts are presumed correct,
and this presumption is strengthened by the
trial court's denial of a motion for a new
trial, Therefore, a Jjudgment based on a
jury verdict will nct be reversed unless it
is 'plainly and palpakly' wrong.™'

"Tankslev v. Alabama Gas Corp., 568 So. 24 731, 734
(Ala. 198%0) (gquoting Davisg wv. Ulin, 545 Sc. 2d 14,
15 (Ala., 1989))."

Pettvyv-Fitzmaurice v. Steen, 871 So. 24 771, 773 (Ala. 2003).

III. Analvsis

We first address Speclalty Marketing's argument that
Target Media and Leader's appeal should e dismissed as being
from a nonfinal judgment. We then address whether the trial
court properly denied Target Media and Leader's postjudgment
motion.

A. The Judgment

Specialty Marketing argues that the trial court's August
30, 2010, order denying Target Media and Leader's pcstjudgment

motion was not a final order because, it argues, the August 30

21
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order did not completely adjudicate all matters in controversy
between the parties. Therefore, Specialty Marketing argues,
because the appeal is taken from a nonfinal Jjudgment, this
Court should dismiss the appeal. In response, Target Media
and Leader argue Lhat the August 30 order was final and that
they filed a timely notice of appeal within 42 days of the
issuance of the August 30 corder. We agree.

The trial court entered a judgment on the jury's verdicts
on May 13, 2010. On June 14, Target Media and Leader filed a
timely postjudgment motion pursuant to Rules 50(b) and 59(a)
and (f), Ala. R. Civ. P., renewing their motion for a JMIL,
requesting a new trial, and/or requesting a remittitur of the
punitive-damages awards. They alsoc filed a separate motion to
allow them to submit their financial statements under seal.
Targel Media and Leader reguested a hearing on their
postjudgment motion, and the portion of the motion reguesting
a remittitur specifically Included a request for a hearing on
the 1issue of punitive damages pursuant to this Court's

decisions in Hammond v. City of Gadsden, 493 So. 2d 1374 (Ala.

1986), and Green 0il Co. wv. Hornsby, 539 So., 2d 218 (Ala.

1689). According te Rule 4(a}) (3), Ala. R. App. P., such a

22
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postjudgment motion suspends the time in which a party must
appeal from a final judgment:
"The filing of a post-judgment motion pursuant to
Rules 50, 52, 55 or 59 of the Alabama Rules of Ciwvil
Procedure ([Ala. R. Civ. P.]) shall suspend the
running of the time for filing a notice of appeal.
In cases where post-judgment motions are filed, Lhe
full time fixed feor filing a notice of appeal shall

be computed from the date of the entry in the civil
docket of an order granting or denying such motion.

"

When the trial ccourt entered its order on August 30 denying
Target Media and Leader's postjudgment moticon, they then had
47 days from August 30 in which to appeal.

Even though the trial court's order of August 30 disposed
of all motions then pending, Specialty Marketing filed a
motion on September 2 asking the trial court to amend its
August 30 order to state the factors on which the court relied
in denying the postjudgment motion. Then, on September 7,
Target Media and Leader renewed their motion for a hearing on
their pestjudgment motion, including the hearing on punitive

damages pursuant tco Hammend and Green 011, Specialty

Marketing relies on the pendency of these two motions in
arguing that the August 30 order was nct final. Specialty
Marketing also argues that Target Medlia's June 14 motion

seeking to file its financial records under seal remained
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pending after the trial court entered its August 30 order
because, 1t argues, it is not the kind of motion that can be
denied by operation of law pursuant to Rule 59.1, Ala. R. Civ.
P. Because these three motions were still pending, Specialty
Marketing argues, the August 30 order was not final because,
it says, the trial court did not "completely adjudicate all
matters 1in controversy between the parties.™ Specialty
Marketing's brief, at 28.

This Court considered a similar situation in Southeast

Environmental Infrastructure, L.L.C. v. Riwvers, 12 So. 3d 32

(Ala. 2008}). In that case tLhe lesing party at Lrial,
Scutheast Environmental Infrastructure ("SEI"}, filed a
postjudgment motion together with a motion for a remittitur

and reguested a Hammend/Green Qil hearing . The trial court

scheduled & hearing, but informed the parties that it would
consider all other postjudgment motions at the hearing and
that 1t would schedule another hearing on the motion for a
remittitur. Instead, the trial court entered an order denying
SEI's postjudgment motions for a new trial, a JML, and a
remittitur. The winning party, Rivers, then filed a motion
for the court to held a hearing on SEI's remittitur motion.

SEI opposed Rivers's mction, arguing that the trial court's

24
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denial of 1its postjudgment motions left the trial court
without Jjurisdiction teo hold a hearing on its motion for a
remittitur. SEI contended that its only remedy was to appeal
the order denying its postjudgment motions. The trial court
rejected SETI's arguments and held that SET had waived its
right to a remittitur hearing or had invited any error
resulting from the absence of such a hearing. This Court
agreed with SETI that after the trial court denied S8SEI's
postijudgment motions, the trial court "lost jurisdiction to
'reconsider' those postjudgment motions.™ 12 So. 3d at 49.
The Court continued:

"In Ex parte Allstate Life Ins. Co., 741 So. 2d
1066, 1070 (Ala. 1999), this Court stated:

"

"... 'This Court has clearly warned
the bench and the bar not to attempt to use
a Rule 59 or Rule 60 mection as & substitute
for an appeal. "In view of the fact that
this case presents to us that situation, we
take this opportunity to point out to the
bench and bkar that the Rules of Civil
Procedure do not authcerize a meovant to file
a motion to reconsider the trial Jjudges's
ruling on his own post-judgment motion."
[Ex parte Dowling,] 477 So. 24 [400,] 404
[{(Ala. 1985)]. Just recently, this Court
has reiterated: "[I]f a party has his own
post-judgment motion denied, the review of
that denial 1s by appeal. The rules do not
provide for a 'motion to reconsider' the
denial of one's own post-judgment moticn."

25



1091758

Ex parte Mutual Savings Life Ins. Co., [765
So. 2d 649, 651 (Ala. 19%8)].

"'The Court of Civil Appeals has zalso
stated that the rule that a trial court
cannol entertain a moticon Lo "reconsider"
its previcus order denying a post-judgment
moticon 1s more than a mere "technicality"
under the Alabama Rules of Civil Procedure,
but 1is based on the ccurt's 1loss of
Jurisdiction over the case. Package
Express Center, Inc. v. Motley, 717 So. 2d
378 (Ala. Civ. App. 1998)."

"See also Pinkerton Sec. & Tnvestigation Servs.,

Inc. v. Chamblee, 961 So. 2d 97, 101-0Z (Ala. 2006),

in which this Court stated:

"'A moticn to reconsider the trial court's
denial of a postjudgment motion is barred
because after the denial the trial court
lcses Jjurisdiction over the action. Ex
parte Allstate Life Ins. Co., 741 So. 2d
1066, 1070 (Ala. 1999)

""Thus, "'when a post-judgment motion
is denied, the review ¢f that denial is by
appeal, not by a2 motion to reconsider.'"
Ex parte Mutual Sav. Life Ins. Co., 765 So.
2d 649, 651 (Ala. 1998) {(gquoting McAlister
v. Deatherage, 523 So. 2d 387, 389 (Ala.
1988))."7

"Accordingly, SEI was correct in arguing that, after

its December 11, 2006, order denying

the

pestjudgment motions, the trial court did not have
jurisdiction to hold a hearing on SEI's motion feor

a remittitur.™

12 S50. 3d at 49-50 (footnote omitted).

Applying SEI to the facts of this case, we conclude that,

after the trial court entered its order of August 30,

26
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lost Jjurisdicticn over the case. The motions filed on
September 2 and September 7 by Specialty Markelting and Target
Media, respectively, were, in effect, motions to "reconsider"”
and were therefore ineffective. Furthermore, the trial court
had no authority to enter the order of September 13 purporting
to schedule a hearing on the remittitur motion., The August 30
order denving Target Media and Leader's postjudgment motions
was clearly a final order, and Target Media and TLeader
properly filed their notice of appeal. We conclude that the
noctice of appeal filed on September 21 was timely and that
this appeal was taken from a final judgment.,

B. Breach of Contract

Target Media first argues that it did not breach the 2002
distribution contract., In order to establish that the breach

of contract alleged in 1its complaint occurred, Specialty

Marketing needed to prove "'(l) the existence of a valid
contract binding the parties in the action, (2) [Specialty
Marketing's] own performance under the contract, (3) [Target
Media's] nonperformance, and (4) damages.'" Emplovees'

Benefit Ass'n v. Grissett, 732 So. 2d %68, 975 (Ala. 1998)
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(quoting Southern Med. Health Sys., Inc. v. Vaughn, 669 So. 2d

2
.

88, 99 (Ala. 1995) (citaticns omitted))

As to the first element, it is undisputed that a valid
contract-—-the 2002 distributicn contract--existed. Under the
coentract, Targel Media agreed Lo:

. Hand deliver the magazine Truck Market News and display
1t naticonwide.

. Provide documentation {proof of delivery, magazines not
picked up, etc.).

. Deliver the magazine twice a month to approximately 275
leocations.

. Prominently display the magazine at each location.

. Allow Specialty Marketing to use a proprietary software

program to enhance the benefits of Target Media's "High
Response Delivery System,"

Under the contract, Specialty Marketing agreed to:

. Deliver magazines toc Target Media's warehouses (7,500 to
Oxford facllity, remalinder stayed 1n Dallas).

. Pay Target Media $9,750 per month for delivery services.

The written contract was offered in evidence, and the jurors

were able to read the contract for themselves,

‘Because Specialty Marketing did not cross-appeal the
Judgment in favor of Target Media on its counterclaim, we need
not discuss how Target Medla needed Lo establish that the
breach of contract alleged in its counterclaim occurred.
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As to the second element, Specialty Marketing produced
coples of the checks by which it paid for Target Media's
delivery services from 2002 through most of 2006, from which
the jury could have concluded that Specialty Marketing proved
its performance under the contract, except for approximately
five menths when Specialty Marketing did not pay the invoices
from Target Media.

As to the third element, Specialty Marketing's witnesses
testified as to the destruction of large numbers of new
magazines published by Specialty Marketing, as to Target

Media's orders to its delivery drivers that Truck Market News

was to be loaded and delivered only if there was rcom left in
their vehicles after Target Media's magazines were loaded, and
as to Target Media's schematics of the display racks that left

no room for Truck Market News., Specially Marketing presented

photographs of magazines still banded and encased in plastic
that had been thrown into dumpsters or taken to a recycling
plant and presented Ford's testimony that she "made up" the
numbers necessary to ccocmplete distribution reports that were
forwarded to Specialty Marketing. Target Medla introduced
testimony that Gordon Adams and Wallace Adams were responsible

for the destruction of magazines and explaining the
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instructions to Target Media employees to invent numbers for
reports and Leader's testimony that he never ordered employees
to destroy new magazines. Target Media attacked Burt,
portrayving him as an opportunist who staged the photographs he
showed Davis and Daniels in o¢order to obtain a lucrative
delivery contract for himself and emphasizing his admission

that he had destroyed thousands of copies of Truck Market

News. The Jjury had ample evidence from which it could have
determined either that the Adams brothers, Fowler, and Burt
were credible witnesses cr that Leader was a credible witness.
The jury apparently believed Specilalty Marketing's witnesses
and determined that Target Media had failed tc perform under
the 2002 distributicn contract.

Finally, as we will discuss hereinafter, the jury heard
ample evidence from which 1t could have found harm Lo
Specialty Marketing as a result of the breach of contract.
Therefore, the trial court properly submitted Specialty
Marketing's Dbreach-of-contract c¢laim, Dbased on an alleged
breach of +the 2002 distribution contract, to the IJury.
Moreover, after reviewing the terms of the 2002 distribution

contract and the evidence presented at trial, we find
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substantial evidence from which the jury could have found that

Target Media breached the contract.

Target Media next notes that the trial court instructed
the jury, without objection, that Specialty Marketing claimed
a breach of contract because, Targelb Media says, "all" the

copies of Truck Market News were not delivered each month.

Target Media then argues that Specialty Marketing did not
prove a breach of contract because, 1t argues, Davis testified
that, under the 2002 distribution contract, he did not, in
fact, expect Target Media to deliver "all" the copies of Truck

Market News. Target Medla contends that unchallenced Jjury

instructions become the law of the case, citing Louisville &

Nashville R.R. wv. Atkins, 435> So. 2d 1275, 1278-79% (Ala.

1983), and that the Jjury must follew the tCrial court's

instructions even if they are errcneous, citing Lee v. Gidlevy,

252 Ala. 156, 157-58, 40 So. 24 80, 82 (1949).

In response, Specialty Marketing argues that it presented
overwhelming evidence that Target Media breached the 2002
distribution contract and that Target Media is wrong when it
argues that the trial court's use of the woerd "all" in 1its
Jury instruction means that Specialty Marketing coculd not

prove a breach of contract. Citing Treadway v. Brantley, 437

So. 2d 93, 97 (Ala. 1983), Specialty Marketing says that
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Target Media's argument "igncres the record and unjustly

twists a part of the larger set of jury instructions which
must be read and considered in thelr entirety.” Specialty
Marketing's brief, at 48.
The trial court charged the jury as follows:
"Now, ladies and gentlemen, ... the first charge

in the complaint is that for breach of contract. So
let me talk to yeou for a minute about breach of

contract.
"Now, ... the plaintiff in this case, Specialty
Marketing, has said ... that Specialty Marketing and

the defendant, which is Target Media, entered Iinto
a contract fcr the distribution o¢f Truck Market
News, the magazines.

"And the plaintiff in this case, Specialty
Marketing, says that the defendant, Target Media,
breached or broke this contract by failing to
deliver all of the magazines. The defendant in this
case, which is Target Media, denies these claims.

"Now, the cecntract, what is a contract and what
are the elements of a contract? The plaintiff here
says that the parties had a ccntract and the
contract is simply an agreement to do or not do a

certain thing. Here 1t was a contract to do a
certain thing which we've talked about[;] the
contract|[] [has] been intrcduced. You can loock at
that.

"In this action, Specialty Marketing claims
damages of Target Media that result [from] a breach
of contract that was entered intc by Specialty
Marketing and Target Media on November 21, 2002,
whereby Specialty Marketing agreed to provide its
magazines for delivery and pay $9,750 per month to
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Target Media for this service. Target Media agreed
to deliver the magazines to 275 locations.

"Specialty Marketing contends that it  has
performed its part of the contract but that Target
Media has Dbreached the contract by falling to
deliver all the magazines. Specialty Marketing
alleges 1t was damaged as a result of the breach.

"Target Media admits entering into the contract
with Specialty Marketing, but 1in defense of
Specialty Marketing's claim, contend|[s] that
Specialty Marketing should not recover because
Target Media delivered Specialty Marketing's
magazines pursuant toe the terms of the contract.

"Additiconally, Target Media  has filed a
counterclaim against SpeciallLy Markeling whereby
Target Media seeks damages from Specialty Marketing
as a result of Specialty Marketing's fziling to pay
for that delivery.

"The contract, being admitted by koth parties,
it will be ycur duty to determine from the evidence
whether either party breached the contract, and if
8o, the amount of damages, if any, suffered by the
other party as & result thereof.

"Now, a contract 1is breached or broken when a
party dces not do what was promised tc do in the
contract. To recover damages from the defendant in
this case, from Target Media, for TDreach of
contract, Specialty Marketing must prove Lo your
reasonable satisfaction all the following:

"That Speclalty Marketling and Target Media
entered into a contract;

"That Specialty Marketing did all the things
that the contract required [it] to do;

"That Targel Media failed to do the things that
the contract required [it] to do;
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"And that Specialty Marketing was harmed by that
failure.

"Now, there's been partial performance of a
contract when perfcrmance has been commenced but has
not  been substantially completed. Where a
contractor has partially performed a contract but
has not performed all the important parts of the
contract, 1f the failure to perform the balance of
the contract is not excused, the contractor cannot
recover for partial performance on the contract.

"Substantial performance ... of a contract
is performance of all its important parts but does
not require a full or exact performance of every
slight ¢r unimpcrtant detail.

"If vou decide that Specialty Marketing has
proved [its] claim against Target Media for breach
of contract, vyou alsc must decide how much money
will reasonably compensate Specialty Marketing for
the harm caused by the breach. This compensation is
called damages. The purpocse for such damages is to
put Speclalty Marketing 1n as gcod a position as
[it] would have been had Target Media not broken the
contract."”

"In reviewing the trial court's instruction to the Jjury,
this Court reads and considers the entire charge as a whole.,"

Cooper & Co. v. Lester, 832 So. 2d 628, 41 (Ala. 2000).

Viewing the entire jury charge as a whole, we cannot say that
the trial court's wuse of the word "all" when describing
Specialty Marketing's argument forecloses recovery by
Specialty Marketing for breach of the 2002 distribution

contract, The trial court described the c¢ontract, the
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elements of a bkreach-of-contract c¢laim, and the parties'
arguments. Moreover, the contract itself was admitted into
evidence and was made available to the jury, so the jurors
were able te look at the contract for themselves when
deliberating ¢n the breach-of-contract claim. Therefore, we
conclude that the trial court's statement to the jury that
Specialty Marketing's breach-of-contract claim alleged that
Targel Media "did not deliver all Lhe magazines" was nol a
error warranting our overturning the Jjury's verdict as to
Specialty Marketing's breach-of-contract claim.

Target Media also argues that Specialty Marketing was not
damaged by any alleged kreach of contract. Our review of the
record reflects otherwise. The evidence before the Jjury
indicates that Specialty Marketing paid Target Media
approximately $400,000 over a four-year period for delivery
services that, if the Jjury believed Specialty Marketing's
witnesses, were not performed; that Speclalty Marketing paild
approximately $¢00,000 in printing costs over a four-year
period, approximately $200,000 of which the jury could have
attributed to printing magazines that were thrown away 1in
Oxford, and that Specialty Marketing lost business and

profits.
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In addition, Target Media argues that thedamages awarded
by the jury were excessive. Target Media contends that there
was no evidence from which the jury could have computed

compensatory damages for breach of contract inthe amount of

$851,552.

"rvrTt i swell settled that damages
awarded for breach of contract should
return theinjured party to theposition he
would have been in had the contract been
fully performed. '™’ Mannington Wood
Floors, Inc.v. Port Epes Transp., Inc.,
669 So. 2d 817, 822 (Ala. 1995) (quoting
Med Plus Props. v. Colcock Constr. Group,

Inc., 628 So. 2d 370, 375 (Ala. 1993),
quoting in turn Cobbs wv. Fred Burgos
Constr. Co., 477 So. 2d 335, 338 (Ala.
1985)) . The Mannington Wood Floors Court

also recognized:

"'In computing damages for
breach of contract, a jury need
not achieve "mathematical
precision.™ Indeed, "'the
uncertainty which prevents a
recovery 1 suncertainty as to the
fact of the damage and not as to
its amount."'" Thus, a
"'plaintiff will not be denied a
substantial recovery 1 f he has
produced the best evidence
available and i tissufficient to
afford a reasonable basis for
estimating his loss.'"™'

"669 So. 2d at 822 (citations omitted)."

Parsons v. Aaron, 849 So. 2d 932, 949 (Ala. 2002). Davis

testified that from late 2002 through late 2006, his costsfor
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