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MAIN, J u s t i c e . 

T a r get Media P a r t n e r s O p e r a t i n g Company, LLC ("Target 

Me d i a " ) , and S p e c i a l t y M a r k e t i n g C o r p o r a t i o n d/b/a Truck 

Market News ( " S p e c i a l t y M a r k e t i n g " ) , b o t h p u b l i s h e r s o f 

magazines d i r e c t e d t o l o n g - h a u l t r u c k d r i v e r s and t o the 
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t r u c k - d r i v i n g i n d u s t r y , have l i t i g a t e d a c o m m e r c i a l - c o n t r a c t 

d i s p u t e s i n c e 2007 i n w h i c h each p a r t y a l l e g e d b r e a c h - o f -

c o n t r a c t c l a i m s a g a i n s t the o t h e r . S p e c i a l t y M a r k e t i n g , a 

p l a i n t i f f below, a l s o a l l e g e d f r a u d u l e n t - m i s r e p r e s e n t a t i o n and 

p r o m i s s o r y - f r a u d c l a i m s a g a i n s t T a rget Media and Ed Leader, 

Target Media's v i c e p r e s i d e n t o f t r u c k i n g , and sought p u n i t i v e 

damages i n a d d i t i o n t o compensatory damages. The l i t i g a t i o n 

c u l m i n a t e d i n a j u r y t r i a l t h a t l a s t e d s e v e r a l days. The j u r y 

r e t u r n e d a v e r d i c t i n f a v o r o f S p e c i a l t y M a r k e t i n g on i t s 

b r e a c h - o f - c o n t r a c t and p r o m i s s o r y - f r a u d c l a i m s a g a i n s t Target 

Media, i n f a v o r o f Leader on the p r o m i s s o r y - f r a u d c l a i m 

a g a i n s t him, i n f a v o r o f S p e c i a l t y M a r k e t i n g on i t s 

f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m a g a i n s t T a rget Media and 

Leader, and i n f a v o r o f T a rget Media on i t s b r e a c h - o f - c o n t r a c t 

c o u n t e r c l a i m a g a i n s t S p e c i a l t y M a r k e t i n g . Target Media and 

Leader appe a l from t h a t a s p e c t o f the judgment e n t e r e d on the 

j u r y v e r d i c t i n f a v o r o f S p e c i a l t y M a r k e t i n g on i t s c l a i m s 

a g a i n s t T a rget Media and Leader. S p e c i a l t y M a r k e t i n g does not 

a p p e a l the judgment i n s o f a r as i t f o u n d i n f a v o r o f T a rget 

Media on Target Media's c o u n t e r c l a i m . We a f f i r m i n p a r t , 

r e v e r s e i n p a r t , and remand. 
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I. F a c t u a l Background and P r o c e d u r a l H i s t o r y 

T a r get Media, which sometimes does b u s i n e s s as "Target 

D i s t r i b u t i o n P a r t n e r s " or "Target Media P a r t n e r s , " p u b l i s h e s 

a number o f magazines t h a t c o n t a i n a d v e r t i s e m e n t s f o r items o f 

i n t e r e s t t o t r u c k d r i v e r s and the t r u c k i n g i n d u s t r y , such as 

d r i v e r r e c r u i t m e n t and s a l e s o f commercial t r u c k s and p r o d u c t s 

used by t r u c k d r i v e r s . I t d i s t r i b u t e s the magazines 

n a t i o n a l l y t o t r u c k s t o p s , r e s t s t o p s , and s i m i l a r l o c a t i o n s 

f r e q u e n t e d by t r u c k d r i v e r s . These magazines are f r e e o f 

charge. Target Media has a major d i s t r i b u t i o n hub f o r these 

magazines i n Oxfo r d . 

S p e c i a l t y M a r k e t i n g a l s o p u b l i s h e s a f r e e magazine 

d i r e c t e d t o the t r u c k - d r i v i n g i n d u s t r y c a l l e d Truck Market  

News t h a t i s p u b l i s h e d monthly and t h a t c o n t a i n s 

a d v e r t i s e m e n t s f o r p r o d u c t s such as new and used commercial 

t r u c k s , p a r t s , and t r a i l e r s . S p e c i a l t y M a r k e t i n g d i s t r i b u t e s 

Truck Market News t o many of the same l o c a t i o n s where Target 

Media d i s t r i b u t e s i t s magazines. S p e c i a l t y M a r k e t i n g i s a 

f a m i l y b u s i n e s s h e a d q u a r t e r e d i n D a l l a s , Texas, t h a t has been 

i n o p e r a t i o n f o r over 35 y e a r s . I t i s run by T e r r y W. D a v i s 

and h i s s i s t e r , K a t h l e e n D a n i e l s , who have c o n t i n u e d the 
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b u s i n e s s s t a r t e d by t h e i r f a t h e r and who t o g e t h e r own a l l the 

s t o c k i n S p e c i a l t y M a r k e t i n g . 

In 2000, Target Media purchased two b u s i n e s s e s i n Calhoun 

County, P o l l a r d P u b l i s h i n g and J.B. S c o t t , t h a t p u b l i s h e d f r e e 

magazines f o r d i s t r i b u t i o n t o t r u c k d r i v e r s . Target Media 

then employed Gordon Adams and h i s b r o t h e r W a l l a c e Adams, bot h 

of whom had f o r m e r l y worked f o r P o l l a r d P u b l i s h i n g . A f t e r 

the p u r c h a s e s , Leader r e l o c a t e d t o O x f o r d where, i n a d d i t i o n 

t o heading the t r u c k i n g d i v i s i o n of Target Media, he was a l s o 

i n charge of the d i s t r i b u t i o n hub the company o p e r a t e d i n 

Oxfor d . 

In the f a l l of 2002, Jack H u m p h r e v i l l e , Target Media's 

v i c e p r e s i d e n t of a c q u i s i t i o n s , c o n t a c t e d D a v i s t o d i s c u s s 

whether D a v i s and D a n i e l s would be i n t e r e s t e d i n s e l l i n g 

S p e c i a l t y M a r k e t i n g t o Target Media. When D a v i s and D a n i e l s 

d e c i d e d a g a i n s t s e l l i n g S p e c i a l t y M a r k e t i n g , D a v i s and 

H u m p h r e v i l l e began t o d i s c u s s a b u s i n e s s v e n t u r e between the 

companies p u r s u a n t t o which Target Media would d i s t r i b u t e 

Truck Market News f o r S p e c i a l t y M a r k e t i n g . Davis t e s t i f i e d 

t h a t H u m p h r e v i l l e t o l d him he f e l t t h a t S p e c i a l t y M a r k e t i n g 

c o u l d i n c r e a s e i t s a d v e r t i s i n g revenue by 20% a n n u a l l y i f i t 
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used Target Media's d i s t r i b u t i o n s e r v i c e s . H u m p h r e v i l l e put 

Davis i n t o u c h w i t h Gordon Adams, who was a t t h a t time Target 

Media's d i s t r i b u t i o n manager i n O x f o r d , and Davis and Adams 

n e g o t i a t e d a c o n t r a c t they e x e c u t e d on November 21, 2002 ("the 

2002 d i s t r i b u t i o n c o n t r a c t " ) . However, Gordon Adams t e s t i f i e d 

t h a t Leader t o l d him what t o say t o Davis d u r i n g the 

n e g o t i a t i o n s and t h a t he had t o o b t a i n Leader's a p p r o v a l of 

the terms of the 2002 d i s t r i b u t i o n c o n t r a c t b e f o r e i t c o u l d be 

e x e c u t e d . 

The c o n t r a c t s t a t e d : 

"Target D i s t r i b u t i o n P a r t n e r s (TDP) i s p l e a s e d t o 
b i d on d e l i v e r y of Truck Market News. TDP has 
c a r v e d out a n i c h e i n the h i g h l y c o m p e t i t i v e t r u c k 
s t o p d e l i v e r y market because of our High Response 
D e l i v e r y System. As such, TDP can h e l p you maximize 
your a d v e r t i s i n g , m a r k e t i n g , and magazine movement 
needs b y : 

"Hand D e l i v e r y and d i s p l a y n a t i o n w i d e 

"Documentation t h a t i n c l u d e s p r o o f of d e l i v e r y , 
r e t u r n e d ( n o n - p i c k e d up) magazines, s t o r e stamps and 
photos upon r e q u e s t 

" D e l i v e r y t w i c e a month 

"Guaranteed prominent d i s p l a y a t each l o c a t i o n 

"Use of Target Media P a r t n e r s C i r c u l a t i o n , S a l e s and 
D i s t r i b u t i o n program (TMPCSD) f o r hand d e l i v e r y 
l o c a t i o n s o n l y 
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"We have p r i c e d our d e l i v e r y s e r v i c e s of Truck 
Market News on a per s t o p b a s i s . T h i s p r i c e 
i n c l u d e s a l l s l o t t i n g f e e s and hand d e l i v e r y . T h i s 
p r i c e a l s o i n c l u d e s d i s t r i b u t i o n i n our r a c k s and 
f o u r quad boxes. The p r i c e does not i n c l u d e any 
c o s t s a s s o c i a t e d w i t h shipments of your p r o d u c t t o 
our warehouses. T h i s w i l l a l s o a f f o r d you the same 
c o s t even when your magazine adds more pages. We 
b e l i e v e t h a t t h i s a l l - i n c l u s i v e p r i c i n g s t r u c t u r e i s 
e a s i e r t o u n d e r s t a n d than a s t r u c t u r e based on p r i c e 
per pound p l u s v a r i o u s add-ons. 

"Your p r i c e s t r u c t u r e i s i d e n t i f i e d on E x h i b i t A 
a t t a c h e d h e r e t o . 

"The above i s c o n t i n g e n t on your g a i n i n g a p p r o v a l , 
i f n e c e s s a r y , from each Truck Stop c h a i n or 
l o c a t i o n . We w i l l be g l a d t o a s s i s t you i n g a i n i n g 
these a p p r o v a l s . 

"As a p a r t n e r w i t h TDP, you w i l l be a b l e t o use our 
p r o p r i e t a r y TMPCSD s o f t w a r e program t o f u r t h e r 
enhance the b e n e f i t s of our High Response D e l i v e r y 
System. With the h e l p of the i n f o r m a t i o n p r o v i d e d 
by TMPCSD, you are a b l e t o a d j u s t v a r i o u s parameters 
( s u c h as the number of [ m a g a z i n e s ] p l a c e d a t 
i n d i v i d u a l l o c a t i o n s and the r e t u r n f a c t o r ) t h a t 
i n f l u e n c e the draw a l g o r i t h m , which i n t u r n h e l p s 
you improve or o p t i m i z e the number of [ m a g a z i n e s ] 
t h a t you p r i n t . T h i s can r e s u l t i n s a v i n g s or 
b e t t e r u t i l i z a t i o n of your p r i n t i n g d o l l a r s . T h i s 
s e r v i c e i s unmatched by any o t h e r t r u c k s t o p 
d i s t r i b u t i o n company. 

"Truck Market News agrees t o s u p p l y TDP's warehouses 
w i t h the magazines i n a form and time a c c e p t a b l e t o 
TDP. TDP's d e l i v e r y c y c l e b e g i n s on the 28th and 
15th of each month and a l l shipments must be i n our 
warehouses by those d a t e s . 

"Truck Market News agrees t o pay f o r a l l d e l i v e r i e s 
and s e r v i c e s p r o v i d e d f o r or p a i d f o r by TDP w i t h i n 
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10 days upon r e c e i p t of i n v o i c e . We a n t i c i p a t e a 
monthly b i l l i n g c y c l e . 

"Truck Market News agrees t o endorse TDP as i t s 
recommended D e l i v e r y Company f o r Truck Market News 
and agrees t o l e t TDP a d v e r t i s e Truck Market News as 
a p r e f e r r e d customer. Truck Market News agrees not 
to use any m i s l e a d i n g statements t o customers, t h a t 
may confuse or m i s r e p r e s e n t the a c t u a l d u t i e s 
performed f o r Truck Market News, by TDP. 

" E i t h e r p a r t y f o r any reason upon 60 days p r i o r 
w r i t t e n n o t i c e may amend by agreement of bot h 
p a r t i e s or t e r m i n a t e t h i s agreement. 

" T h i s c o n t r a c t i s s u b j e c t t o p e r i o d i c r e v i e w f o r 
customer compliance. 

"We want t o be more than a d e l i v e r y company f o r you. 
We want t o be a b u s i n e s s p a r t n e r . One t h a t d e l i v e r s 
your p r o d u c t , g i v e s you acc e s s e s [ s i c ] t o thousands 
of l o c a t i o n s and g i v e s you a c c u r a t e i n f o r m a t i o n t o 
h e l p you o p t i m i z e your p r i n t i n g and d i s t r i b u t i o n 
c o s t s . 

"  

" E x h i b i t A 

# of 
" L o c a t i o n L o c a t i o n s 

Pocket 
Rate 

Monthly 
Cost 

" P e t r o Shopping C e n t e r s 27 $55 $1,485 

" T r a v e l C e n t e r s of 
America 

53 $55 $2,915 

" W i l l i a m s T r a v e l C e n t e r s 41 $45 $1,845 

"AMBEST 41 $35 $1,435 

"Independent Truck Stops 113 $25 $2,825 

" T o t a l 275 $10,505" 
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The 2002 d i s t r i b u t i o n c o n t r a c t was s i g n e d by Gordon Adams as 

"General Manager" of "Target D i s t r i b u t i o n P a r t n e r s " and by 

Davis as the " P u b l i s h e r " of "Truck Market News." The p a r t i e s 

s u b s e q u e n t l y agreed t o a d j u s t the t o t a l p a i d t o Target Media 

per month by S p e c i a l t y M a r k e t i n g from $10,505 t o $9,750. 

The monthly d e l i v e r y p r o c e s s under the 2002 d i s t r i b u t i o n 

c o n t r a c t began when Trend O f f s e t P r i n t i n g ("Trend") i n D a l l a s 

p r i n t e d the magazines p u b l i s h e d by Target Media and S p e c i a l t y 

M a r k e t i n g . Trend p r i n t e d between 36,000 and 42,000 c o p i e s of 

Truck Market News each month. Trend s h i p p e d most of Target 

Media's magazines and a p p r o x i m a t e l y 7,500 c o p i e s of Truck  

Market News t o Target Media's O x f o r d f a c i l i t y . A c e r t a i n 

number of b o t h Target Media's magazines and Truck Market News 

were s h i p p e d d i r e c t l y from Trend t o more than 60 t e r m i n a l s and 

warehouses o p e r a t e d by Con-way, I n c . , n a t i o n w i d e f o r the 

d e l i v e r y d r i v e r s ' use i n r e s t o c k i n g a l o n g t h e i r r o u t e s . Davis 

h i m s e l f p i c k e d up s e v e r a l hundred c o p i e s of Truck Market News 

and d e l i v e r e d those t o s m a l l "mom-and-pop" t r u c k s t o p s i n the 

area around D a l l a s t h a t were not covered by Target Media's 

d e l i v e r y r o u t e s . The remainder of Target Media's magazines 

and Truck Market News remained a t Trend f o r r o u t e d e l i v e r y . 

T a r g et Media c o n t r a c t e d w i t h an independent d r i v e r i n D a l l a s , 
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Bonnie H a r g i s , t o p i c k up and d i s t r i b u t e those magazines. 

H a r g i s employed a d d i t i o n a l p e r s o n n e l t o a s s i s t her i n p i c k i n g 

up and d e l i v e r i n g the magazines. They a l l made s e v e r a l t r i p s 

t o Trend each month t o l o a d a l l the magazines they were 

employed t o d e l i v e r . 

When a monthly shipment from Trend was r e c e i v e d a t Target 

Media's O x f o r d f a c i l i t y , the magazines were unloaded a t the 

warehouse. T h e r e a f t e r , the p r o c e s s c a l l e d f o r Target Media's 

d e l i v e r y d r i v e r s t o p i c k up the v a r i o u s magazines, l o a d t h e i r 

v e h i c l e s , and d e l i v e r the magazines t o the st o p s on each 

d e l i v e r y r o u t e , where t h e y p l a c e d the v a r i o u s magazines i n t o 

d i s p l a y r a c k s l o c a t e d a t each s t o p . Some d r i v e r s made 

m u l t i p l e t r i p s t o the O x f o r d warehouse t o p i c k up magazines 

f o r d e l i v e r y . A c e r t a i n number of magazines were l e f t a t the 

warehouse f o r the d r i v e r s t o p i c k up i n the middle of the 

month when th e y t r a v e l e d t h e i r r o u t e s a second time t o 

r e s t o c k . At the b e g i n n i n g of the next month, the d r i v e r s 

would remove any c o p i e s of the p r e v i o u s month's magazines 

r e m a i n i n g i n the r a c k s on t h e i r r o u t e s and r e p l a c e them w i t h 

c u r r e n t magazines, then d i s p o s e of the o l d magazines. The 

d r i v e r s were not a l l o w e d t o r e t u r n any of the p r e v i o u s month's 

magazines t o the warehouse. 
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S e v e r a l former Target Media employees a t the O x f o r d 

f a c i l i t y t e s t i f i e d i n the t r i a l . Gordon Adams, who was 

u l t i m a t e l y i n charge of magazine d i s t r i b u t i o n i n O x f o r d , i n 

D a l l a s , and a t the Con-way l o c a t i o n s , worked f o r Target Media 

from 2000 u n t i l September 2004. W a l l a c e Adams took over f o r 

h i s b r o t h e r as a c t i n g manager of d i s t r i b u t i o n u n t i l J a n u a r y 

2006, when Target Media d e c i d e d a g a i n s t p r o m o t i n g W a l l a c e 

Adams t o the manager's p o s i t i o n and h i r e d someone e l s e f o r the 

j o b . Tommy Fow l e r a l s o worked i n O x f o r d f o r Target Media as 

i t s a u d i t manager. 

These t h r e e former Target Media employees t e s t i f i e d t h a t 

T a r get Media d i d not comply w i t h the d e l i v e r y r e q u i r e m e n t s of 

the 2002 d i s t r i b u t i o n c o n t r a c t from the b e g i n n i n g . Gordon 

Adams, Wa l l a c e Adams, and F o w l e r a l l t e s t i f i e d t h a t T a r g e t 

Media d i s c a r d e d most of the Truck Market News magazines b e f o r e 

the magazines were ever l o a d e d onto Target Media's d e l i v e r y 

t r u c k s and vans. O f t e n , they s t a t e d , the magazines t h a t were 

thrown away were s t i l l i n the p l a s t i c wrap i n which t h e y had 

been d e l i v e r e d from Trend, w i t h the bands h o l d i n g bundles of 

magazines s t i l l i n p l a c e . O c c a s i o n a l l y whole p a l l e t s of Truck  

Market News magazines were taken t o a nearby r e c y c l i n g p l a n t 

w i t h o u t b e i n g unloaded a t the O x f o r d f a c i l i t y a t a l l . Gordon 
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Adams, W a l l a c e Adams, and F o w l e r a l s o t e s t i f i e d t h a t when 

Target Media's d e l i v e r y p e r s o n n e l p i c k e d up magazines f o r 

d i s t r i b u t i o n , t h e y were under company o r d e r s t o l o a d a l l of 

Target Media's magazines i n t o t h e i r d e l i v e r y v e h i c l e s f i r s t 

and t o l o a d magazines d e l i v e r e d f o r o t h e r companies, such as 

Truck Market News, o n l y i f t h e r e was room i n the v e h i c l e a f t e r 

T a r g et Media's magazines were l o a d e d . The t h r e e former Target 

Media employees t e s t i f i e d t h a t o f t e n t h e r e was no room l e f t i n 

the d e l i v e r y v e h i c l e s f o r any magazines o t h e r than the ones 

p u b l i s h e d by Target Media, so o t h e r magazines were s i m p l y 

thrown away or d e l i v e r e d t o the r e c y c l i n g p l a n t . 

F u rthermore, t e s t i m o n y r e f l e c t e d t h a t T a rget Media had 

p r e p a r e d a schematic f o r i t s employees d i r e c t i n g the placement 

of magazines i n the r a c k s a t i t s d e l i v e r y d e s t i n a t i o n s . I n 

many i n s t a n c e s , the r a c k s had room o n l y f o r Ta r g e t Media 

magazines, so the magazines f o r which t h e r e was no room i n the 

r a c k s were thrown away a t the t r u c k s t o p s or o t h e r d e l i v e r y 

p o i n t s . Gordon Adams, W a l l a c e Adams, and Fo w l e r a l l t e s t i f i e d 

t h a t they knew i t was wrong t o d i s p o s e of new magazines b e f o r e 

d e l i v e r y had ever been attempted but t h a t they f o l l o w e d o r d e r s 

from Leader i n o r d e r t o keep t h e i r j o b s . They t e s t i f i e d t h a t , 

at t i m e s , a p p r o x i m a t e l y 90% of the c o p i e s of Truck Market News 
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t h a t were s h i p p e d t o the O x f o r d f a c i l i t y were thrown away a t 

the b e g i n n i n g of the month, meaning t h a t o n l y 10% of the 

magazines s h i p p e d t o O x f o r d were d e l i v e r e d t o S p e c i a l t y 

M a r k e t i n g ' s i n t e n d e d r e a d e r s . 

G l y n i s F o r d , a former c l e r i c a l employee w i t h Target 

Media, t e s t i f i e d t h a t her j o b was t o e n t e r f i g u r e s from the 

d e l i v e r y d r i v e r s ' r o u t e s h e e t s i n t o T a r get Media's computer 

system. F o r each magazine t i t l e , the d r i v e r s were supposed t o 

note on t h e i r r o u t e s h e e t s the number of magazines l o a d e d f o r 

d e l i v e r y a t the f i r s t of the month, the number r e s t o c k e d a t 

the middle of the month, and the number of u n d e l i v e r e d 

magazines ( " r e t u r n s " ) d i s p o s e d of a t the end of the month. 

F o r d t e s t i f i e d t h a t she was o r d e r e d by Leader and her o t h e r 

s u p e r i o r s a t Target Media t o make up numbers i f the d r i v e r s 

had not s u p p l i e d numbers. She s a i d she was i n s t r u c t e d t o 

s u p p l y numbers t h a t would make the d e l i v e r y and r e t u r n r e s u l t s 

" l o o k good." F o r d f u r t h e r t e s t i f i e d t h a t f a l s i f y i n g numbers 

f o r the r e p o r t s " b o t h e r e d " her but t h a t she needed her j o b and 

t h e r e f o r e d i d what she was t o l d . 

From Feb r u a r y 2003 through August 2004, Target Media 

p r o v i d e d S p e c i a l t y M a r k e t i n g w i t h s p r e a d s h e e t s t h a t c o n t a i n e d 

d e l i v e r y d a t a f o r Truck Market News from the O x f o r d f a c i l i t y . 

12 



1091758 

The s p r e a d s h e e t s were d e s i g n e d t o r e p o r t the l o c a t i o n s t o 

which Truck Market News was d e l i v e r e d , the t o t a l number of 

magazines d e l i v e r e d t o each l o c a t i o n , and the t o t a l number of 

r e t u r n s a t the end of the month. I t was u n d i s p u t e d t h a t 

d i s p o s i n g of the r e t u r n s was p r o p e r procedure because once a 

new monthly magazine was p u b l i s h e d , the p r e v i o u s month's 

p u b l i c a t i o n was no l o n g e r of any use. I t was a l s o u n d i s p u t e d , 

however, t h a t d i s p o s i n g of new magazines, s t i l l banded and 

encased i n p l a s t i c , was h i g h l y improper. D a v i s t e s t i f i e d t h a t 

one of the reasons he agreed t o pay Target Media t o d e l i v e r 

Truck Market News was i t s promise t h a t i t would r e p o r t the 

number of d e l i v e r i e s and r e t u r n s t o him so t h a t he c o u l d 

maximize h i s p r i n t i n g c o s t s , h a v i n g more magazines s h i p p e d t o 

l o c a t i o n s where they moved w e l l and fewer d e l i v e r e d t o 

l o c a t i o n s where more magazines were r e t u r n e d a t the end of the 

month. D u r i n g the time D a v i s was r e c e i v i n g the s p r e a d s h e e t s , 

he t e s t i f i e d t h a t he was not aware t h a t most of the numbers i n 

the r e p o r t s had been f a b r i c a t e d by the Target Media employees 

i n O x f o r d . 

Steve B u r t was employed by Target Media from the f a l l of 

2002 u n t i l F e b r u a r y 2007, when he r e s i g n e d t o d e l i v e r Truck  

Market News f o r S p e c i a l t y M a r k e t i n g . B u r t had taken 
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photographs a t Target Media's r e q u e s t d u r i n g h i s d e l i v e r y 

r o u t e s , which the company used as p r o o f of magazine d e l i v e r y 

and as a method t o a u d i t i t s d r i v e r s by r e v i e w i n g photographs 

taken of magazines p l a c e d i n the d i s p l a y r a c k s . B u r t 

i n i t i a l l y p u r c h a s e d d i s p o s a b l e cameras but l a t e r began t a k i n g 

the photographs w i t h a d i g i t a l camera. A t some p o i n t , B u r t 

began t o photograph v a r i o u s new magazines, i n c l u d i n g Truck  

Market News, t h a t were b e i n g thrown i n t o dumpsters or l e f t on 

the l o a d i n g dock of a nearby r e c y c l i n g p l a n t . Sometime i n 

l a t e 2006, B u r t l e a r n e d from H a r g i s t h a t D avis had asked her 

t o check the r a c k s i n the t r u c k s t o p s on her d e l i v e r y r o u t e s 

i n D a l l a s and t o l e t him know i f a magazine p u b l i s h e d by a 

c o m p e t i t o r o t h e r than Target Media was r e p l a c i n g Truck Market  

News i n the r a c k s . She c o n t a c t e d B u r t because she thought he 

might have some photographs t h a t would shed l i g h t on the 

problem. 

I n J a n u a r y 2007, B u r t t r a v e l e d t o D a l l a s t o meet w i t h 

Davis and D a n i e l s . B u r t t e s t i f i e d t h a t he t o l d them t h a t the 

c o m p e t i t o r ' s magazine was not t h e i r problem but t h a t Target 

Media was. B u r t showed Davis and D a n i e l s h i s photographs of 

the magazines t h a t were b e i n g thrown away e v e r y month a t 

Target Media, i n c l u d i n g numerous photographs d e p i c t i n g 
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packages of Truck Market News, s t i l l banded and wrapped i n 

p l a s t i c , on the warehouse docks a t Target Media, i n dumpsters, 

and a t the r e c y c l i n g f a c i l i t y t h a t a c c e p t e d many of T a r g e t 

Media's magazines f o r d i s p o s a l . He a d m i t t e d t o Davis and 

D a n i e l s t h a t he was g u i l t y of t h r o w i n g away t h e i r new 

magazines and t o l d them t h a t o n l y a s m a l l percentage of Truck  

Market News s h i p p e d t o the O x f o r d f a c i l i t y was b e i n g d e l i v e r e d 

by Target Media d r i v e r s . A f t e r t h i s meeting, Davis d e c i d e d t o 

end h i s c o n t r a c t w i t h Target Media, and he h i r e d B u r t t o 

d e l i v e r h i s magazines. On J a n u a r y 19, 2007, S p e c i a l t y 

M a r k e t i n g and B u r t e x e c u t e d a t h r e e - y e a r c o n t r a c t under which 

B u r t agreed t o d e l i v e r Truck Market News f o r $9,500 per month. 

Davis t e s t i f i e d t h a t he and D a n i e l s were stunned and 

shocked when they t a l k e d w i t h B u r t and saw h i s photographs. 

They knew t h a t t h e i r b u s i n e s s had not s u s t a i n e d the growth 

H u m p h r e v i l l e had e s t i m a t e d they would see i f they employed 

Target Media t o d e l i v e r Truck Market News but had not r e a l i z e d 

t h a t o n l y a s m a l l percentage of t h e i r magazines e n t r u s t e d t o 

Target Media i n O x f o r d were b e i n g d e l i v e r e d . Davis t e s t i f i e d 

as t o not o n l y the money S p e c i a l t y M a r k e t i n g had p a i d Target 

Media f o r d e l i v e r y of c o p i e s of Truck Market News t h a t were 

i n s t e a d b e i n g thrown away, but a l s o as t o the monthly c o s t of 
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p r i n t i n g Truck Market News and the monthly d e l i v e r y f e e s 

n e c e s s a r y t o have thousands of c o p i e s of the magazine 

d e l i v e r e d t o Target Media's O x f o r d f a c i l i t y . Davis c a l c u l a t e d 

t h a t S p e c i a l t y M a r k e t i n g had p a i d Target Media a p p r o x i m a t e l y 

$430,000 i n fees under the 2002 d i s t r i b u t i o n c o n t r a c t and t h a t 

S p e c i a l t y M a r k e t i n g had i n c u r r e d over $900,000 i n p r i n t i n g 

c o s t s from December 2002 through J a n u a r y 2007 f o r magazines 

most of which had been d i s c a r d e d . 

On October 5, 2007, S p e c i a l t y M a r k e t i n g , D a v i s , and 

D a n i e l s sued Target M e d i a , 1 Leader, Gordon Adams, W a l l a c e 

Adams, Fowler, and P a u l B a n n i s t e r ( a former manager w i t h 

Target M e d i a ) , a l l e g i n g b r e a c h of c o n t r a c t , p r o m i s s o r y f r a u d , 

i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s r e l a t i o n s , n e g l i g e n c e 

and wantonness, and f r a u d u l e n t m i s r e p r e s e n t a t i o n . S p e c i a l t y 

M a r k e t i n g , D a v i s , and D a n i e l s sought p u n i t i v e damages as w e l l 

as compensatory damages i n t h e i r c o m p l a i n t . Target Media 

l a t e r f i l e d a c o u n t e r c l a i m a g a i n s t S p e c i a l t y M a r k e t i n g , 

a l l e g i n g b r e a c h of c o n t r a c t and money owed on an open account. 

1 I n a d d i t i o n t o Target Media P a r t n e r s O p e r a t i n g Company, 
LLC, S p e c i a l t y M a r k e t i n g a l s o sued Target Media P a r t n e r s , 
I n c . , and Target Media P a r t n e r s O p e r a t i n g Company. A f t e r 
l e a r n i n g t h a t T a rget Media's c o r r e c t c o r p o r a t e name i s " T a r g e t 
Media P a r t n e r s O p e r a t i n g Company, LLC," S p e c i a l t y M a r k e t i n g 
proceeded w i t h the l a w s u i t o n l y a g a i n s t t h a t e n t i t y . 
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S h o r t l y a f t e r l i t i g a t i o n began, S p e c i a l t y M a r k e t i n g , 

D a v i s , and D a n i e l s d i s m i s s e d B a n n i s t e r as a defendant. A l l 

r e m a i n i n g p a r t i e s a c t i v e l y pursued t h e i r c l a i m s and engaged i n 

e x t e n s i v e d i s c o v e r y . They a l s o f i l e d summary-judgment 

motions, but the t r i a l c o u r t d e n i e d a l l of those motions. 

B e f o r e t r i a l , the t r i a l c o u r t d i s m i s s e d Davis and D a n i e l s as 

p l a i n t i f f s and d i s m i s s e d S p e c i a l t y M a r k e t i n g ' s c l a i m s a l l e g i n g 

n e g l i g e n c e and wantonness and i n t e n t i o n a l i n t e r f e r e n c e w i t h 

b u s i n e s s r e l a t i o n s . The case proceeded t o a j u r y t r i a l 

b e g i n n i n g on May 3, 2010, on S p e c i a l t y M a r k e t i n g ' s b r e a c h - o f -

c o n t r a c t , p r o m i s s o r y - f r a u d , and f r a u d u l e n t - m i s r e p r e s e n t a t i o n 

c l a i m s and Target Media's c o u n t e r c l a i m . D u r i n g the t r i a l , the 

c o u r t d i s m i s s e d Gordon Adams, W a l l a c e Adams, and F o w l e r as 

de f e n d a n t s . Target Media and Leader moved f o r a judgment as 

a matter of law ("JML") as t o S p e c i a l t y M a r k e t i n g ' s c l a i m s a t 

the c l o s e of S p e c i a l t y M a r k e t i n g ' s e v i d e n c e , and a l l p a r t i e s 

moved f o r a JML a t the c l o s e of a l l the e v i d e n c e . The t r i a l 

c o u r t p r e p a r e d s e p a r a t e v e r d i c t forms t h a t r e q u i r e d the j u r y 

t o make a d e t e r m i n a t i o n of l i a b i l i t y as t o each of S p e c i a l t y 

M a r k e t i n g ' s c l a i m s - - b r e a c h of c o n t r a c t a g a i n s t Target Media, 

p r o m i s s o r y f r a u d a g a i n s t Target Media and Leader, and 

f r a u d u l e n t m i s r e p r e s e n t a t i o n a g a i n s t Target Media and Leader, 

17 



1091758 

and as t o T a rget Media's c l a i m s - - b r e a c h of c o n t r a c t and open 

account a g a i n s t S p e c i a l t y M a r k e t i n g . The forms r e q u i r e d the 

j u r y t o r e t u r n a s e p a r a t e compensatory-damages award f o r each 

c l a i m and c o u n t e r c l a i m and a l l o w e d the j u r y t o award p u n i t i v e 

damages t o S p e c i a l t y M a r k e t i n g as t o i t s p r o m i s s o r y - f r a u d and 

f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m s i f the j u r y found such 

damages a p p r o p r i a t e . 

The j u r y r e t u r n e d v e r d i c t s i n f a v o r of S p e c i a l t y 

M a r k e t i n g on i t s b r e a c h - o f - c o n t r a c t c l a i m , awarding 

compensatory damages of $851,552; i n f a v o r of T a rget Media on 

i t s b r e a c h - o f - c o n t r a c t c o u n t e r c l a i m , awarding compensatory 

damages of $48,800; i n f a v o r of S p e c i a l t y M a r k e t i n g and 

a g a i n s t Target Media on S p e c i a l t y M a r k e t i n g ' s p r o m i s s o r y - f r a u d 

c l a i m , awarding compensatory damages of $210,000 and p u n i t i v e 

damages of $630,000; i n f a v o r of Leader on S p e c i a l t y 

M a r k e t i n g ' s p r o m i s s o r y - f r a u d c l a i m ; and i n f a v o r of S p e c i a l t y 

M a r k e t i n g and a g a i n s t T a rget Media and Leader on S p e c i a l t y 

M a r k e t i n g ' s f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m , awarding 

compensatory damages of $167,800 and p u n i t i v e damages of 

$503,400. 

The t r i a l c o u r t e n t e r e d a judgment on the v e r d i c t s on May 

13, 2010. On June 11, T a rget Media f i l e d a postjudgment 
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motion t o a l t e r or amend the judgment t o r e f l e c t i t s c o r r e c t 

c o r p o r a t e name, Target Media P a r t n e r s O p e r a t i n g Company, LLC, 

i n s t e a d of " T a r g e t M e d i a " as the judgment r e f e r r e d t o i t . On 

June 14, Target Media and Leader f i l e d a postjudgment motion 

renewing t h e i r motion f o r a JML and r e q u e s t i n g a new t r i a l 

and/or a r e m i t t i t u r ; i n a d d i t i o n , they f i l e d a s e p a r a t e motion 

on June 14 a s k i n g the c o u r t t o a l l o w them t o submit t h e i r 

f i n a n c i a l statements under s e a l . On August 30, the t r i a l 

c o u r t e n t e r e d an o r d e r amending the judgment t o r e f l e c t the 

c o r r e c t c o r p o r a t e name f o r Target M e d i a . A l s o on August 30, 

the t r i a l c o u r t e n t e r e d an o r d e r denying the postjudgment 

motion f o r a JML, new t r i a l , and/or r e m i t t i t u r f i l e d by Target 

Media and L e a d e r . On September 2, S p e c i a l t y M a r k e t i n g f i l e d 

a motion a s k i n g the t r i a l c o u r t t o amend i t s August 30 o r d e r 

denying Target Media and Leader's postjudgment motion t o s t a t e 

the f a c t o r s the c o u r t c o n s i d e r e d when i t d e n i e d the m o t i o n . 

On September 7, Target Media and Leader f i l e d a response t o 

S p e c i a l t y M a r k e t i n g ' s motion i n which they " a g a i n r e q u e s t [ e d ] 

a h e a r i n g on t h e i r p o s t t r i a l motions i n c l u d i n g a l l h e a r i n g s 

r e q u i r e d by Hammond v. C i t y of Gadsden, 439 So. 2d 1374 ( A l a . 

1986) and Alabama Code [§]6-11-23 (1975)." On September 13, 

the t r i a l c o u r t s e t a l l pending motions f o r a h e a r i n g on 
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November 9.2 On September 21, T a r g e t Media and Leader 

appealed. S p e c i a l t y M a r k e t i n g d i d not c r o s s - a p p e a l from the 

judgment a g a i n s t i t on T a r g e t Media's c o u n t e r c l a i m . 

I I . S t a n d a r d of Review 

A. Motion f o r a JML 

"When r e v i e w i n g a r u l i n g on a motion f o r a JML, 
t h i s C ourt uses the same s t a n d a r d the t r i a l c o u r t 
used i n i t i a l l y i n d e c i d i n g whether t o g r a n t or deny 
the motion f o r a JML. Palm Harbor Homes, In c . v.  
Crawford, 689 So. 2d 3 ( A l a . 1997) . Regarding 
q u e s t i o n s of f a c t , the u l t i m a t e q u e s t i o n i s whether 
the nonmovant has p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 
a l l o w the case t o be s u b m i t t e d t o the j u r y f o r a 
f a c t u a l r e s o l u t i o n . C a r t e r v. Henderson, 598 So. 2d 
1350 ( A l a . 1992) . The nonmovant must have p r e s e n t e d 
s u b s t a n t i a l e v i d e n c e i n o r d e r t o w i t h s t a n d a motion 
f o r a JML. See § 12-21-12, A l a . Code 1975; West v. 
Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1989) . A r e v i e w i n g c o u r t must 
determine whether the p a r t y who bears the burden of 
p r o o f has produced s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by the j u r y . 
C a r t e r , 598 So. 2d a t 1353. In r e v i e w i n g a r u l i n g 
on a motion f o r a JML, t h i s C ourt views the e v i d e n c e 
i n the l i g h t most f a v o r a b l e t o the nonmovant and 
e n t e r t a i n s such r e a s o n a b l e i n f e r e n c e s as the j u r y 
would have been f r e e t o draw. I d . R e g a r d i n g a 
q u e s t i o n of law, however, t h i s Court i n d u l g e s no 
presumption of c o r r e c t n e s s as t o the t r i a l c o u r t ' s 
r u l i n g . R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 
2d 1126 ( A l a . 1992)." 

2On November 8, the t r i a l c o u r t c a n c e l e d the h e a r i n g s e t 
f o r November 9 because, i t s a i d , as a r e s u l t of the f i l i n g of 
a n o t i c e of a p p e a l on September 21, 2010, i t was " w i t h o u t 
j u r i s d i c t i o n t o r u l e on any pending motions a t t h i s time due 
to the a p p e l l a t e s t a t u s of t h i s case." 
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Waddell & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s . Co., 875 

So. 2d 1143, 1152 ( A l a . 2003). 

B. M o t i o n f o r a New T r i a l 

" I n d i s c u s s i n g the s t a n d a r d of r e v i e w i n an 
a p p e a l from a judgment based on a j u r y v e r d i c t where 
the t r i a l c o u r t has d e n i e d a motion f o r a new t r i a l , 
t h i s Court has s t a t e d : 

" ' " J u r y v e r d i c t s are presumed c o r r e c t , 
and t h i s p resumption i s s t r e n g t h e n e d by the 
t r i a l c o u r t ' s d e n i a l of a motion f o r a new 
t r i a l . T h e r e f o r e , a judgment based on a 
j u r y v e r d i c t w i l l not be r e v e r s e d u n l e s s i t 
i s ' p l a i n l y and p a l p a b l y ' wrong."' 

"T a n k s l e y v. Alabama Gas Corp., 568 So. 2d 731, 734 
( A l a . 1990) ( q u o t i n g Davis v. U l i n , 545 So. 2d 14, 
15 ( A l a . 1 9 8 9 ) ) . " 

P e t t y - F i t z m a u r i c e v. Steen, 871 So. 2d 771, 773 ( A l a . 2003). 

I I I . A n a l y s i s 

We f i r s t address S p e c i a l t y M a r k e t i n g ' s argument t h a t 

T a r get Media and Leader's a p p e a l s h o u l d be d i s m i s s e d as b e i n g 

from a n o n f i n a l judgment. We then address whether the t r i a l 

c o u r t p r o p e r l y d e n i e d Target Media and Leader's postjudgment 

motion. 

A. The Judgment 

S p e c i a l t y M a r k e t i n g argues t h a t the t r i a l c o u r t ' s August 

30, 2010, o r d e r denying Target Media and Leader's postjudgment 

motion was not a f i n a l o r d e r because, i t argues, the August 30 
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o r d e r d i d not c o m p l e t e l y a d j u d i c a t e a l l m a t t e r s i n c o n t r o v e r s y 

between the p a r t i e s . T h e r e f o r e , S p e c i a l t y M a r k e t i n g argues, 

because the a p p e a l i s taken from a n o n f i n a l judgment, t h i s 

C o urt s h o u l d d i s m i s s the a p p e a l . In response, Target Media 

and Leader argue t h a t the August 30 o r d e r was f i n a l and t h a t 

t h e y f i l e d a t i m e l y n o t i c e of a p p e a l w i t h i n 42 days of the 

i s s u a n c e of the August 30 o r d e r . We agree. 

The t r i a l c o u r t e n t e r e d a judgment on the j u r y ' s v e r d i c t s 

on May 13, 2010. On June 14, Target Media and Leader f i l e d a 

t i m e l y postjudgment motion p u r s u a n t t o R u l e s 50(b) and 59(a) 

and ( f ) , A l a . R. C i v . P., renewing t h e i r motion f o r a JML, 

r e q u e s t i n g a new t r i a l , and/or r e q u e s t i n g a r e m i t t i t u r of the 

punitive-damages awards. They a l s o f i l e d a s e p a r a t e motion t o 

a l l o w them t o submit t h e i r f i n a n c i a l statements under s e a l . 

T a r g et Media and Leader r e q u e s t e d a h e a r i n g on t h e i r 

postjudgment motion, and the p o r t i o n of the motion r e q u e s t i n g 

a r e m i t t i t u r s p e c i f i c a l l y i n c l u d e d a r e q u e s t f o r a h e a r i n g on 

the i s s u e of p u n i t i v e damages pu r s u a n t t o t h i s C o u r t ' s 

d e c i s i o n s i n Hammond v. C i t y of Gadsden, 493 So. 2d 1374 ( A l a . 

1986), and Green O i l Co. v. Hornsby, 539 So. 2d 218 ( A l a . 

1989). A c c o r d i n g t o Rule 4 ( a ) ( 3 ) , A l a . R. App. P., such a 
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postjudgment motion suspends the time i n which a p a r t y must 

ap p e a l from a f i n a l judgment: 

"The f i l i n g of a post-judgment motion p u r s u a n t t o 
Rules 50, 52, 55 or 59 of the Alabama Rules of C i v i l 
P rocedure ( [ A l a . R. C i v . P.]) s h a l l suspend the 
r u n n i n g of the time f o r f i l i n g a n o t i c e of a p p e a l . 
In cases where post-judgment motions are f i l e d , the 
f u l l time f i x e d f o r f i l i n g a n o t i c e of appea l s h a l l 
be computed from the date of the e n t r y i n the c i v i l 
d o cket of an o r d e r g r a n t i n g or denying such motion. 
. . . " 

When the t r i a l c o u r t e n t e r e d i t s o r d e r on August 30 denying 

Target Media and Leader's postjudgment motion, t h e y then had 

42 days from August 30 i n which t o a p p e a l . 

Even though the t r i a l c o u r t ' s o r d e r of August 30 d i s p o s e d 

of a l l motions then pending, S p e c i a l t y M a r k e t i n g f i l e d a 

motion on September 2 a s k i n g the t r i a l c o u r t t o amend i t s 

August 30 o r d e r t o s t a t e the f a c t o r s on which the c o u r t r e l i e d 

i n d enying the postjudgment motion. Then, on September 7, 

Target Media and Leader renewed t h e i r motion f o r a h e a r i n g on 

t h e i r postjudgment motion, i n c l u d i n g the h e a r i n g on p u n i t i v e 

damages p u r s u a n t t o Hammond and Green O i l . S p e c i a l t y 

M a r k e t i n g r e l i e s on the pendency of these two motions i n 

a r g u i n g t h a t the August 30 o r d e r was not f i n a l . S p e c i a l t y 

M a r k e t i n g a l s o argues t h a t T a rget Media's June 14 motion 

s e e k i n g t o f i l e i t s f i n a n c i a l r e c o r d s under s e a l remained 
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pending a f t e r the t r i a l c o u r t e n t e r e d i t s August 30 o r d e r 

because, i t argues, i t i s not the k i n d of motion t h a t can be 

d e n i e d by o p e r a t i o n of law p u r s u a n t t o Rule 59.1, A l a . R. C i v . 

P. Because these t h r e e motions were s t i l l p e nding, S p e c i a l t y 

M a r k e t i n g argues, the August 30 o r d e r was not f i n a l because, 

i t s a y s, the t r i a l c o u r t d i d not " c o m p l e t e l y a d j u d i c a t e a l l 

m a t t e r s i n c o n t r o v e r s y between the p a r t i e s . " S p e c i a l t y 

M a r k e t i n g ' s b r i e f , a t 28. 

T h i s Court c o n s i d e r e d a s i m i l a r s i t u a t i o n i n Southeast  

E n v i r o n m e n t a l I n f r a s t r u c t u r e , L.L.C. v. R i v e r s , 12 So. 3d 32 

( A l a . 2008). In t h a t case the l o s i n g p a r t y a t t r i a l , 

S o utheast E n v i r o n m e n t a l I n f r a s t r u c t u r e ("SEI"), f i l e d a 

postjudgment motion t o g e t h e r w i t h a motion f o r a r e m i t t i t u r 

and r e q u e s t e d a Hammond/Green O i l h e a r i n g . The t r i a l c o u r t 

s c h e d u l e d a h e a r i n g , but i n f o r m e d the p a r t i e s t h a t i t would 

c o n s i d e r a l l o t h e r postjudgment motions a t the h e a r i n g and 

t h a t i t would s c h e d u l e another h e a r i n g on the motion f o r a 

r e m i t t i t u r . I n s t e a d , the t r i a l c o u r t e n t e r e d an o r d e r denying 

SEI's postjudgment motions f o r a new t r i a l , a JML, and a 

r e m i t t i t u r . The w i n n i n g p a r t y , R i v e r s , then f i l e d a motion 

f o r the c o u r t t o h o l d a h e a r i n g on SEI's r e m i t t i t u r motion. 

SEI opposed R i v e r s ' s motion, a r g u i n g t h a t the t r i a l c o u r t ' s 
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d e n i a l of i t s postjudgment motions l e f t the t r i a l c o u r t 

w i t h o u t j u r i s d i c t i o n t o h o l d a h e a r i n g on i t s motion f o r a 

r e m i t t i t u r . SEI contended t h a t i t s o n l y remedy was t o a p p e a l 

the o r d e r denying i t s postjudgment motions. The t r i a l c o u r t 

r e j e c t e d SEI's arguments and h e l d t h a t SEI had waived i t s 

r i g h t t o a r e m i t t i t u r h e a r i n g or had i n v i t e d any e r r o r 

r e s u l t i n g from the absence of such a h e a r i n g . T h i s Court 

agreed w i t h SEI t h a t a f t e r the t r i a l c o u r t d e n i e d SEI's 

postjudgment motions, the t r i a l c o u r t " l o s t j u r i s d i c t i o n t o 

' r e c o n s i d e r ' those postjudgment motions." 12 So. 3d a t 49. 

The Court c o n t i n u e d : 

"In Ex p a r t e A l l s t a t e L i f e I n s . Co., 741 So. 2d 
1066, 1070 ( A l a . 1999), t h i s C ourt s t a t e d : 

"  

"... 'This Court has c l e a r l y warned 
the bench and the bar not t o attempt t o use 
a Rule 59 or Rule 60 motion as a s u b s t i t u t e 
f o r an a p p e a l . " I n view of the f a c t t h a t 
t h i s case p r e s e n t s t o us t h a t s i t u a t i o n , we 
take t h i s o p p o r t u n i t y t o p o i n t out t o the 
bench and bar t h a t the Rules of C i v i l 
P rocedure do not a u t h o r i z e a movant t o f i l e 
a motion t o r e c o n s i d e r the t r i a l judge's 
r u l i n g on h i s own post-judgment motion." 
[Ex p a r t e Dowling,] 477 So. 2d [400,] 404 
[ ( A l a . 1 9 8 5 ) ] . J u s t r e c e n t l y , t h i s C ourt 
has r e i t e r a t e d : " [ I ] f a p a r t y has h i s own 
post-judgment motion d e n i e d , the r e v i e w of 
t h a t d e n i a l i s by a p p e a l . The r u l e s do not 
p r o v i d e f o r a 'motion t o r e c o n s i d e r ' the 
d e n i a l of one's own post-judgment motion." 
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Ex p a r t e Mutual Savings L i f e I n s . Co., [765 
So. 2d 649, 651 ( A l a . 1 9 9 8 ) ] . 

"'The Court of C i v i l A ppeals has a l s o 
s t a t e d t h a t the r u l e t h a t a t r i a l c o u r t 
cannot e n t e r t a i n a motion t o " r e c o n s i d e r " 
i t s p r e v i o u s o r d e r denying a post-judgment 
motion i s more than a mere " t e c h n i c a l i t y " 
under the Alabama Rules of C i v i l P rocedure, 
but i s based on the c o u r t ' s l o s s of 
j u r i s d i c t i o n over the case. Package  
Express C e n t e r , I n c . v. M o t l e y , 717 So. 2d 
378 ( A l a . C i v . App. 1998).' 

"See a l s o P i n k e r t o n Sec. & I n v e s t i g a t i o n S e r v s . ,  
Inc. v. Chamblee, 961 So. 2d 97, 101-02 ( A l a . 2006), 
i n which t h i s C ourt s t a t e d : 

"'A motion t o r e c o n s i d e r the t r i a l c o u r t ' s 
d e n i a l of a postjudgment motion i s b a r r e d 
because a f t e r the d e n i a l the t r i a l c o u r t 
l o s e s j u r i s d i c t i o n over the a c t i o n . Ex  
p a r t e A l l s t a t e L i f e I n s . Co., 741 So. 2d 
1066, 1070 ( A l a . 1999) .... 

"'Thus, "'when a post-judgment motion 
i s d e n i e d , the r e v i e w of t h a t d e n i a l i s by 
a p p e a l , not by a motion t o r e c o n s i d e r . ' " 
Ex p a r t e Mutual Sav. L i f e I n s . Co., 765 So. 
2d 649, 651 ( A l a . 1998) ( q u o t i n g M c A l i s t e r  
v. Deatherage, 523 So. 2d 387, 389 ( A l a . 
1988)).' 

" A c c o r d i n g l y , SEI was c o r r e c t i n a r g u i n g t h a t , a f t e r 
i t s December 11, 2006, o r d e r d e n y i n g the 
postjudgment motions, the t r i a l c o u r t d i d not have 
j u r i s d i c t i o n t o h o l d a h e a r i n g on SEI's motion f o r 
a r e m i t t i t u r . " 

12 So. 3d a t 49-50 ( f o o t n o t e o m i t t e d ) . 

A p p l y i n g SEI t o the f a c t s of t h i s case, we conclude t h a t , 

a f t e r the t r i a l c o u r t e n t e r e d i t s o r d e r of August 30, 2010, i t 
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l o s t j u r i s d i c t i o n over the case. The motions f i l e d on 

September 2 and September 7 by S p e c i a l t y M a r k e t i n g and Target 

Media, r e s p e c t i v e l y , were, i n e f f e c t , motions t o " r e c o n s i d e r " 

and were t h e r e f o r e i n e f f e c t i v e . Furthermore, the t r i a l c o u r t 

had no a u t h o r i t y t o e n t e r the o r d e r of September 13 p u r p o r t i n g 

to s c h e d u l e a h e a r i n g on the r e m i t t i t u r motion. The August 30 

o r d e r d e nying Target Media and Leader's postjudgment motions 

was c l e a r l y a f i n a l o r d e r , and Target Media and Leader 

p r o p e r l y f i l e d t h e i r n o t i c e of a p p e a l . We conclude t h a t the 

n o t i c e of a p p e a l f i l e d on September 21 was t i m e l y and t h a t 

t h i s a p p e a l was taken from a f i n a l judgment. 

B. Breach of C o n t r a c t 

Target Media f i r s t argues t h a t i t d i d not b r e a c h the 2002 

d i s t r i b u t i o n c o n t r a c t . In o r d e r t o e s t a b l i s h t h a t the b r e a c h 

of c o n t r a c t a l l e g e d i n i t s c o m p l a i n t o c c u r r e d , S p e c i a l t y 

M a r k e t i n g needed t o prove "'(1) the e x i s t e n c e of a v a l i d 

c o n t r a c t b i n d i n g the p a r t i e s i n the a c t i o n , (2) [ S p e c i a l t y 

M a r k e t i n g ' s ] own performance under the c o n t r a c t , (3) [Target 

Media's] nonperformance, and (4) damages.'" Employees'  

B e n e f i t Ass'n v. G r i s s e t t , 732 So. 2d 968, 975 ( A l a . 1998) 
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( q u o t i n g Southern Med. H e a l t h Sys., I n c . v. Vaughn, 669 So. 2d 

98, 99 ( A l a . 1995) ( c i t a t i o n s o m i t t e d ) ) . 3 

As t o the f i r s t element, i t i s u n d i s p u t e d t h a t a v a l i d 

c o n t r a c t - - t h e 2002 d i s t r i b u t i o n c o n t r a c t - - e x i s t e d . Under the 

c o n t r a c t , T a rget Media agreed t o : 

• Hand d e l i v e r the magazine Truck Market News and d i s p l a y 
i t n a t i o n w i d e . 

• P r o v i d e documentation (proof of d e l i v e r y , magazines not 
p i c k e d up, e t c . ) . 

• D e l i v e r the magazine t w i c e a month t o a p p r o x i m a t e l y 275 
l o c a t i o n s . 

• P r o m i n e n t l y d i s p l a y the magazine a t each l o c a t i o n . 

• A l l o w S p e c i a l t y M a r k e t i n g t o use a p r o p r i e t a r y s o f t w a r e 
program t o enhance the b e n e f i t s of Target Media's "High 
Response D e l i v e r y System." 

Under the c o n t r a c t , S p e c i a l t y M a r k e t i n g agreed t o : 

• D e l i v e r magazines t o Target Media's warehouses (7,500 t o 
O x f o r d f a c i l i t y , remainder s t a y e d i n D a l l a s ) . 

• Pay Target Media $9,750 per month f o r d e l i v e r y s e r v i c e s . 

The w r i t t e n c o n t r a c t was o f f e r e d i n e v i d e n c e , and the j u r o r s 

were a b l e t o r e a d the c o n t r a c t f o r themselves. 

3Because S p e c i a l t y M a r k e t i n g d i d not c r o s s - a p p e a l the 
judgment i n f a v o r of Target Media on i t s c o u n t e r c l a i m , we need 
not d i s c u s s how Target Media needed t o e s t a b l i s h t h a t the 
b r e a c h of c o n t r a c t a l l e g e d i n i t s c o u n t e r c l a i m o c c u r r e d . 
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As t o the second element, S p e c i a l t y M a r k e t i n g produced 

c o p i e s of the checks by which i t p a i d f o r Target Media's 

d e l i v e r y s e r v i c e s from 2002 through most of 2006, from which 

the j u r y c o u l d have c o n c l u d e d t h a t S p e c i a l t y M a r k e t i n g p r o v e d 

i t s performance under the c o n t r a c t , except f o r a p p r o x i m a t e l y 

f i v e months when S p e c i a l t y M a r k e t i n g d i d not pay the i n v o i c e s 

from Target Media. 

As t o the t h i r d element, S p e c i a l t y M a r k e t i n g ' s w i t n e s s e s 

t e s t i f i e d as t o the d e s t r u c t i o n of l a r g e numbers of new 

magazines p u b l i s h e d by S p e c i a l t y M a r k e t i n g , as t o Target 

Media's o r d e r s t o i t s d e l i v e r y d r i v e r s t h a t Truck Market News 

was t o be l o a d e d and d e l i v e r e d o n l y i f t h e r e was room l e f t i n 

t h e i r v e h i c l e s a f t e r T a r get Media's magazines were l o a d e d , and 

as t o Target Media's sch e m a t i c s of the d i s p l a y r a c k s t h a t l e f t 

no room f o r Truck Market News. S p e c i a l t y M a r k e t i n g p r e s e n t e d 

photographs of magazines s t i l l banded and encased i n p l a s t i c 

t h a t had been thrown i n t o dumpsters or taken t o a r e c y c l i n g 

p l a n t and p r e s e n t e d Ford's t e s t i m o n y t h a t she "made up" the 

numbers n e c e s s a r y t o complete d i s t r i b u t i o n r e p o r t s t h a t were 

forwarded t o S p e c i a l t y M a r k e t i n g . Target Media i n t r o d u c e d 

t e s t i m o n y t h a t Gordon Adams and W a l l a c e Adams were r e s p o n s i b l e 

f o r the d e s t r u c t i o n of magazines and e x p l a i n i n g the 
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i n s t r u c t i o n s t o Target Media employees t o i n v e n t numbers f o r 

r e p o r t s and Leader's t e s t i m o n y t h a t he never o r d e r e d employees 

t o d e s t r o y new magazines. Target Media a t t a c k e d B u r t , 

p o r t r a y i n g him as an o p p o r t u n i s t who s t a g e d the photographs he 

showed Davis and D a n i e l s i n o r d e r t o o b t a i n a l u c r a t i v e 

d e l i v e r y c o n t r a c t f o r h i m s e l f and e m p h a s i z i n g h i s a d m i s s i o n 

t h a t he had d e s t r o y e d thousands of c o p i e s of Truck Market  

News. The j u r y had ample e v i d e n c e from which i t c o u l d have 

determined e i t h e r t h a t the Adams b r o t h e r s , Fowler, and B u r t 

were c r e d i b l e w i t n e s s e s or t h a t Leader was a c r e d i b l e w i t n e s s . 

The j u r y a p p a r e n t l y b e l i e v e d S p e c i a l t y M a r k e t i n g ' s w i t n e s s e s 

and determined t h a t T a rget Media had f a i l e d t o p e r f o r m under 

the 2002 d i s t r i b u t i o n c o n t r a c t . 

F i n a l l y , as we w i l l d i s c u s s h e r e i n a f t e r , the j u r y h e a r d 

ample ev i d e n c e from which i t c o u l d have found harm t o 

S p e c i a l t y M a r k e t i n g as a r e s u l t of the b r e a c h of c o n t r a c t . 

T h e r e f o r e , the t r i a l c o u r t p r o p e r l y s u b m i t t e d S p e c i a l t y 

M a r k e t i n g ' s b r e a c h - o f - c o n t r a c t c l a i m , based on an a l l e g e d 

b r e a c h of the 2002 d i s t r i b u t i o n c o n t r a c t , t o the j u r y . 

Moreover, a f t e r r e v i e w i n g the terms of the 2002 d i s t r i b u t i o n 

c o n t r a c t and the e v i d e n c e p r e s e n t e d a t t r i a l , we f i n d 

30 



1091758 

s u b s t a n t i a l e v i d e n c e from which the j u r y c o u l d have found t h a t 

T a r get Media breached the c o n t r a c t . 

T a r get Media next notes t h a t the t r i a l c o u r t i n s t r u c t e d 

the j u r y , w i t h o u t o b j e c t i o n , t h a t S p e c i a l t y M a r k e t i n g c l a i m e d 

a b r e a c h of c o n t r a c t because, Target Media s a y s , " a l l " the 

c o p i e s of Truck Market News were not d e l i v e r e d each month. 

Target Media then argues t h a t S p e c i a l t y M a r k e t i n g d i d not 

prove a b r e a c h of c o n t r a c t because, i t argues, Davis t e s t i f i e d 

t h a t , under the 2002 d i s t r i b u t i o n c o n t r a c t , he d i d not, i n 

f a c t , expect Target Media t o d e l i v e r " a l l " the c o p i e s of Truck  

Market News. Target Media contends t h a t u n c h a l l e n g e d j u r y 

i n s t r u c t i o n s become the law of the case, c i t i n g L o u i s v i l l e &  

N a s h v i l l e R.R. v. A t k i n s , 435 So. 2d 1275, 1278-79 ( A l a . 

1983), and t h a t the j u r y must f o l l o w the t r i a l c o u r t ' s 

i n s t r u c t i o n s even i f they are e r r o n e o u s , c i t i n g Lee v. G i d l e y , 
252 A l a . 156, 157-58, 40 So. 2d 80, 82 (1949). 

In response, S p e c i a l t y M a r k e t i n g argues t h a t i t p r e s e n t e d 

overwhelming e v i d e n c e t h a t T a rget Media breached the 2002 

d i s t r i b u t i o n c o n t r a c t and t h a t T a rget Media i s wrong when i t 

argues t h a t the t r i a l c o u r t ' s use of the word " a l l " i n i t s 

j u r y i n s t r u c t i o n means t h a t S p e c i a l t y M a r k e t i n g c o u l d not 

prove a b r e a c h of c o n t r a c t . C i t i n g Treadway v. B r a n t l e y , 437 

So. 2d 93, 97 ( A l a . 1983), S p e c i a l t y M a r k e t i n g says t h a t 
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Target Media's argument " i g n o r e s the r e c o r d and u n j u s t l y 

t w i s t s a p a r t of the l a r g e r s e t of j u r y i n s t r u c t i o n s which 

must be r e a d and c o n s i d e r e d i n t h e i r e n t i r e t y . " S p e c i a l t y 

M a r k e t i n g ' s b r i e f , a t 48. 

The t r i a l c o u r t charged the j u r y as f o l l o w s : 

"Now, l a d i e s and gentlemen, ... the f i r s t charge 
i n the c o m p l a i n t i s t h a t f o r b r e a c h of c o n t r a c t . So 
l e t me t a l k t o you f o r a minute about b r e a c h of 
c o n t r a c t . 

"Now, ... the p l a i n t i f f i n t h i s case, S p e c i a l t y 
M a r k e t i n g , has s a i d ... t h a t S p e c i a l t y M a r k e t i n g and 
the defendant, which i s Target Media, e n t e r e d i n t o 
a c o n t r a c t f o r the d i s t r i b u t i o n of Truck Market  
News, the magazines. 

"And the p l a i n t i f f i n t h i s case, S p e c i a l t y 
M a r k e t i n g , says t h a t the defendant, Target Media, 
breached or broke t h i s c o n t r a c t by f a i l i n g t o 
d e l i v e r a l l of the magazines. The defendant i n t h i s 
case, which i s Target Media, d e n i e s these c l a i m s . 

"Now, the c o n t r a c t , what i s a c o n t r a c t and what 
are the elements of a c o n t r a c t ? The p l a i n t i f f here 
... says t h a t the p a r t i e s had a c o n t r a c t and the 
c o n t r a c t i s s i m p l y an agreement t o do or not do a 
c e r t a i n t h i n g . Here i t was a c o n t r a c t t o do a 
c e r t a i n t h i n g which we've t a l k e d about[;] the 
c o n t r a c t [ ] [has] been i n t r o d u c e d . You can l o o k a t 
t h a t . 

"In t h i s a c t i o n , S p e c i a l t y M a r k e t i n g c l a i m s 
damages of Target Media t h a t r e s u l t [from] a b r e a c h 
of c o n t r a c t t h a t was e n t e r e d i n t o by S p e c i a l t y 
M a r k e t i n g and T a r g e t Media on November 21, 2002, 
whereby S p e c i a l t y M a r k e t i n g agreed t o p r o v i d e i t s 
magazines f o r d e l i v e r y and pay $9,750 per month t o 
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Target Media f o r t h i s s e r v i c e . Target Media agreed 
t o d e l i v e r the magazines t o 275 l o c a t i o n s . 

" S p e c i a l t y M a r k e t i n g contends t h a t i t has 
performed i t s p a r t of the c o n t r a c t but t h a t T a rget 
Media has breached the c o n t r a c t by f a i l i n g t o 
d e l i v e r a l l the magazines. S p e c i a l t y M a r k e t i n g 
a l l e g e s i t was damaged as a r e s u l t of the b r e a c h . 

"Target Media admits e n t e r i n g i n t o the c o n t r a c t 
w i t h S p e c i a l t y M a r k e t i n g , but i n defense of 
S p e c i a l t y M a r k e t i n g ' s c l a i m , contend[s] t h a t 
S p e c i a l t y M a r k e t i n g s h o u l d not r e c o v e r because 
Target Media d e l i v e r e d S p e c i a l t y M a r k e t i n g ' s 
magazines p u r s u a n t t o the terms of the c o n t r a c t . 

" A d d i t i o n a l l y , T a r get Media has f i l e d a 
c o u n t e r c l a i m a g a i n s t S p e c i a l t y M a r k e t i n g whereby 
Target Media seeks damages from S p e c i a l t y M a r k e t i n g 
as a r e s u l t of S p e c i a l t y M a r k e t i n g ' s f a i l i n g t o pay 
f o r t h a t d e l i v e r y . 

"The c o n t r a c t , b e i n g a d m i t t e d by b o t h p a r t i e s , 
i t w i l l be your duty t o determine from the ev i d e n c e 
whether e i t h e r p a r t y breached the c o n t r a c t , and i f 
so, the amount of damages, i f any, s u f f e r e d by the 

"Now, a c o n t r a c t i s breached or broken when a 
p a r t y does not do what was promised t o do i n the 
c o n t r a c t . To r e c o v e r damages from the defendant i n 
t h i s case, from Target Media, f o r b r e a c h of 
c o n t r a c t , S p e c i a l t y M a r k e t i n g must prove t o your 
r e a s o n a b l e s a t i s f a c t i o n a l l the f o l l o w i n g : 

"That S p e c i a l t y M a r k e t i n g and Target Media 
e n t e r e d i n t o a c o n t r a c t ; 

"That S p e c i a l t y M a r k e t i n g d i d a l l the t h i n g s 
t h a t the c o n t r a c t r e q u i r e d [ i t ] t o do; 

"That Target Media f a i l e d t o do the t h i n g s t h a t 
the c o n t r a c t r e q u i r e d [ i t ] t o do; 
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"And t h a t S p e c i a l t y M a r k e t i n g was harmed by t h a t 

f a i l u r e . 
II 

"Now, t h e r e ' s been p a r t i a l performance of a 
c o n t r a c t when performance has been commenced but has 
not been s u b s t a n t i a l l y completed. Where a 
c o n t r a c t o r has p a r t i a l l y performed a c o n t r a c t but 
has not performed a l l the i m p o r t a n t p a r t s of the 
c o n t r a c t , i f the f a i l u r e t o p e r f o r m the b a l a n c e of 
the c o n t r a c t i s not excused, the c o n t r a c t o r cannot 
r e c o v e r f o r p a r t i a l performance on the c o n t r a c t . 

" S u b s t a n t i a l performance ... of a c o n t r a c t 
i s performance of a l l i t s i m p o r t a n t p a r t s but does 
not r e q u i r e a f u l l or e x a c t performance of e v e r y 
s l i g h t or u n i m p o r t a n t d e t a i l . 

" I f you d e c i d e t h a t S p e c i a l t y M a r k e t i n g has 
p r o v e d [ i t s ] c l a i m a g a i n s t T a rget Media f o r b r e a c h 
of c o n t r a c t , you a l s o must d e c i d e how much money 
w i l l r e a s o n a b l y compensate S p e c i a l t y M a r k e t i n g f o r 
the harm caused by the b r e a c h . T h i s compensation i s 
c a l l e d damages. The purpose f o r such damages i s t o 
put S p e c i a l t y M a r k e t i n g i n as good a p o s i t i o n as 
[ i t ] would have been had Target Media not broken the 
c o n t r a c t . " 

"In r e v i e w i n g the t r i a l c o u r t ' s i n s t r u c t i o n t o the j u r y , 

t h i s C ourt reads and c o n s i d e r s the e n t i r e charge as a whole." 

Cooper & Co. v. L e s t e r , 832 So. 2d 628, 641 ( A l a . 2000) . 

V i e w i n g the e n t i r e j u r y charge as a whole, we cannot say t h a t 

the t r i a l c o u r t ' s use of the word " a l l " when d e s c r i b i n g 

S p e c i a l t y M a r k e t i n g ' s argument f o r e c l o s e s r e c o v e r y by 

S p e c i a l t y M a r k e t i n g f o r b r e a c h of the 2002 d i s t r i b u t i o n 

c o n t r a c t . The t r i a l c o u r t d e s c r i b e d the c o n t r a c t , the 
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elements of a b r e a c h - o f - c o n t r a c t c l a i m , and the p a r t i e s ' 

arguments. Moreover, the c o n t r a c t i t s e l f was a d m i t t e d i n t o 

e v i d e n c e and was made a v a i l a b l e t o the j u r y , so the j u r o r s 

were a b l e t o l o o k a t the c o n t r a c t f o r themselves when 

d e l i b e r a t i n g on the b r e a c h - o f - c o n t r a c t c l a i m . T h e r e f o r e , we 

conclude t h a t the t r i a l c o u r t ' s statement t o the j u r y t h a t 

S p e c i a l t y M a r k e t i n g ' s b r e a c h - o f - c o n t r a c t c l a i m a l l e g e d t h a t 

T a r get Media " d i d not d e l i v e r a l l the magazines" was not a 

e r r o r w a r r a n t i n g our o v e r t u r n i n g the j u r y ' s v e r d i c t as t o 

S p e c i a l t y M a r k e t i n g ' s b r e a c h - o f - c o n t r a c t c l a i m . 

T a r get Media a l s o argues t h a t S p e c i a l t y M a r k e t i n g was not 

damaged by any a l l e g e d b r e a c h of c o n t r a c t . Our r e v i e w of the 

r e c o r d r e f l e c t s o t h e r w i s e . The ev i d e n c e b e f o r e the j u r y 

i n d i c a t e s t h a t S p e c i a l t y M a r k e t i n g p a i d Target Media 

a p p r o x i m a t e l y $400,000 over a f o u r - y e a r p e r i o d f o r d e l i v e r y 

s e r v i c e s t h a t , i f the j u r y b e l i e v e d S p e c i a l t y M a r k e t i n g ' s 

w i t n e s s e s , were not performed; t h a t S p e c i a l t y M a r k e t i n g p a i d 

a p p r o x i m a t e l y $900,000 i n p r i n t i n g c o s t s over a f o u r - y e a r 

p e r i o d , a p p r o x i m a t e l y $200,000 of which the j u r y c o u l d have 

a t t r i b u t e d t o p r i n t i n g magazines t h a t were thrown away i n 

Oxfo r d , and t h a t S p e c i a l t y M a r k e t i n g l o s t b u s i n e s s and 

p r o f i t s . 
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In a d d i t i o n , T a r get Media argues t h a t the damages awarded 

by the j u r y were e x c e s s i v e . Target Media contends t h a t t h e r e 

was no evi d e n c e from which the j u r y c o u l d have computed 

compensatory damages f o r b r e a c h of c o n t r a c t i n the amount of 
$851,552. 

" ' " ' I t i s w e l l s e t t l e d t h a t damages 
awarded f o r bre a c h of c o n t r a c t s h o u l d 
r e t u r n the i n j u r e d p a r t y t o the p o s i t i o n he 
would have been i n had the c o n t r a c t been 
f u l l y performed.'"' Mannington Wood 
F l o o r s , I n c . v. P o r t Epes Transp., I n c . , 
669 So. 2d 817, 822 ( A l a . 1995) ( q u o t i n g 
Med P l u s Props. v. C o l c o c k C o n s t r . Group,  
I n c . , 628 So. 2d 370, 375 ( A l a . 1993), 
q u o t i n g i n t u r n Cobbs v. F r e d Burgos  
C o n s t r . Co., 477 So. 2d 335, 338 ( A l a . 
1985) ) . The Mannington Wood F l o o r s Court 
a l s o r e c o g n i z e d : 

" ' I n computing damages f o r 
br e a c h of c o n t r a c t , a j u r y need 
not a c h i e v e " m a t h e m a t i c a l 
p r e c i s i o n . " Indeed, "'the 
u n c e r t a i n t y which p r e v e n t s a 
r e c o v e r y i s u n c e r t a i n t y as t o the 
f a c t of the damage and not as t o 
i t s amount.'" Thus, a 
" ' p l a i n t i f f w i l l not be d e n i e d a 
s u b s t a n t i a l r e c o v e r y i f he has 
produced the b e s t e v i d e n c e 
a v a i l a b l e and i t i s s u f f i c i e n t t o 
a f f o r d a r e a s o n a b l e b a s i s f o r 
e s t i m a t i n g h i s l o s s . ' " ' 

"669 So. 2d a t 822 ( c i t a t i o n s o m i t t e d ) . " 

Parsons v. Aaron, 849 So. 2d 932, 949 ( A l a . 2002). Davis 

t e s t i f i e d t h a t from l a t e 2002 through l a t e 2006, h i s c o s t s f o r 
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