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PITTMAN, Judge. 

T h i s i s the second time these p a r t i e s have been b e f o r e 

t h i s c o u r t . In the f i r s t a p p e a l , which we d i s m i s s e d as h a v i n g 

been taken from a n o n f i n a l o r d e r , we re c o u n t e d the p r o c e d u r a l 

h i s t o r y of the case as f o l l o w s : 
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"On September 11, 2007, the C o v i n g t o n C i r c u i t 
C o u r t e n t e r e d a 'Judgment of D i v o r c e ' i n case no. 
DR-06-306, p u r p o r t i n g t o d i v o r c e D.M.P.C.P. ('the 
mother') and T.J.C., J r . ('the f a t h e r ' ) ; t o d i v i d e 
t h e i r m a r i t a l a s s e t s and d e b t s ; t o r e s e r v e the 
i s s u e s of c u s t o d y , s u p p o r t , and v i s i t a t i o n r e g a r d i n g 
the p a r t i e s ' minor c h i l d , T.J.C. I I I , u n t i l the 
c o n c l u s i o n of the c r i m i n a l p r o c e e d i n g s then pending 
a g a i n s t the f a t h e r f o r s e x u a l abuse of S.G., the 
mother's minor [daughter] by a former m a r r i a g e ; and 
t o d i r e c t the e n t r y of a f i n a l judgment p u r s u a n t t o 
Rule 5 4 ( b ) , A l a . R. C i v . P. The c i r c u i t c o u r t 
f u r t h e r awarded pendente l i t e c u s t o d y of T.J.C. I I I 
t o the mother, [ 1 ] g r a n t e d the f a t h e r v i s i t a t i o n 
r i g h t s , o r d e r e d the f a t h e r t o pay pendente l i t e 
c h i l d s u p p o r t , and ' r e s e r v e d j u r i s d i c t i o n t o h o l d 
... f u r t h e r h e a r i n g s ... upon w r i t t e n motion of 
e i t h e r p a r t y . ' 

"In January 2009, the f a t h e r sought a h e a r i n g on 
the r e s e r v e d i s s u e s of custody, s u p p o r t , and 
v i s i t a t i o n , a l l e g i n g t h a t he had been a c q u i t t e d of 
the c r i m i n a l o f f e n s e . F o l l o w i n g ore tenus 
p r o c e e d i n g s [ i n F e b r u a r y 2010], the c i r c u i t c o u r t 
e n t e r e d a ' F i n a l Decree C o n c e r n i n g C h i l d Custody, 
V i s i t a t i o n , and Support' on J u l y 30, 2010, awarding 
c u s t o d y of T.J.C. I I I t o the f a t h e r ; o r d e r i n g the 
mother t o pay c h i l d s u p p o r t ; d e t e r m i n i n g t h a t the 
f a t h e r was i n a r r e a r s i n the payment of pendente 

1The September 11, 2007, o r d e r s t a t e s : 

"The [custody, s u p p o r t , and v i s i t a t i o n ] terms of 
t h i s o r d e r , however, are o n l y pendente l i t e i n 
n a t u r e , and a r e , by mutual consent, not t o be 
c o n s i d e r e d f i n a l . In t h a t c o n n e c t i o n the C o u r t 
r e s e r v e s j u r i s d i c t i o n t o h o l d a f u r t h e r h e a r i n g or 
h e a r i n g s w i t h r e s p e c t t o the m a t t e r s s e t out below, 
and t o then render the u l t i m a t e judgment t h e r e o n as 
the e v i d e n c e may w a r r a n t . I t w i l l go f o r w a r d and do 
so upon w r i t t e n motion of e i t h e r p a r t y . " 

2 
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l i t e c h i l d s u p p o r t ; and r e s e r v i n g j u r i s d i c t i o n t o 
'set the e x a c t amount t h e r e o f i n some f u t u r e 
p r o c e e d i n g s . ' " 

D.M.P.C.P. v. T.J.C., 91 So. 3d 75, 76 ( A l a . C i v . App. 2012) . 

A f t e r the f i r s t a p p e a l was d i s m i s s e d , the p a r t i e s agreed t h a t 

T.J.C., J r . ("the f a t h e r " ) , owed a pendente l i t e c h i l d - s u p p o r t 

a r r e a r a g e i n the amount of $850, and the t r i a l c o u r t e n t e r e d 

a judgment awarding D.M.P.C.P. ("the mother") t h a t sum on 

A p r i l 11, 2012. The mother t i m e l y appealed, c h a l l e n g i n g the 

custo d y award t o the f a t h e r . 

F a c t u a l Background 

At the time of the cust o d y h e a r i n g i n Febr u a r y 2010, the 

f a t h e r was l i v i n g i n h i s p a r e n t s ' home, a three-bedroom house 

i n the F l e e t a community near Opp, and was employed f u l l - t i m e 

at R e l i a b l e P r o d u c t s Company i n Geneva. The mother was l i v i n g 

i n her p a r e n t s ' home, a four-bedroom house i n M i l t o n , F l o r i d a , 

w i t h her f i a n c e , who i s a U n i t e d S t a t e s A i r Force r e t i r e e , and 

her t h r e e c h i l d r e n : S.G., a 1 3 - y e a r - o l d daughter; D.G., an 

1 1 - y e a r - o l d son -- bo t h from the mother's p r e v i o u s m a r r i a g e ; 

and T.J.C. I I I ("the c h i l d " ) . The mother was employed p a r t -

time by the l o c a l s c h o o l b o a r d as a s u b s t i t u t e t e a c h e r ' s a i d e 

3 
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and c l e r i c a l worker; she was a l s o a s t u d e n t a t P e n s a c o l a 

J u n i o r C o l l e g e . 

The mother had had pendente l i t e c u stody of the c h i l d , 

who was then a p p r o a c h i n g h i s s i x t h b i r t h d a y , f o r t h r e e and a 

h a l f y e a r s . The f a t h e r had been e x e r c i s i n g t w i c e - m o n t h l y 

weekend v i s i t a t i o n w i t h the c h i l d d u r i n g the pendency of the 

cust o d y p r o c e e d i n g s . The p a r t i e s had been meeting i n 

C r e s t v i e w , F l o r i d a , f o r the v i s i t a t i o n exchanges. 

The e v i d e n c e i n d i c a t e d t h a t the c h i l d i s good-natured, 

well-mannered, and shy. He has h i s own room when he v i s i t s a t 

the p a t e r n a l g r a n d p a r e n t s ' house, but he i s somewhat f e a r f u l 

and p r e f e r s t o s l e e p i n the f a t h e r ' s room, where he has a 

s e p a r a t e bed. The c h i l d has one playmate near h i s own age i n 

the p a t e r n a l g r a n d p a r e n t s ' neighborhood. On the weekends when 

he has v i s i t a t i o n w i t h the c h i l d , the f a t h e r p r e p a r e s the 

c h i l d ' s b r e a k f a s t and l u n c h , p l a y s w i t h him, and t a k e s him t o 

the s m a l l M e t h o d i s t church where the f a t h e r ' s f a m i l y members 

have l o n g been a c t i v e . The p a t e r n a l grandmother s t a t e d t h a t , 

i f the f a t h e r were awarded cu s t o d y of the c h i l d , she would 

care f o r the c h i l d a t times when the f a t h e r i s a t work. 

4 
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In a d d i t i o n t o her p a r e n t s , the mother has a l a r g e 

extended f a m i l y i n M i l t o n , i n c l u d i n g c o u s i n s near the same age 

as the c h i l d . The mother's p a r e n t s , l i k e the f a t h e r ' s 

p a r e n t s , are r e t i r e d . The m a t e r n a l g r a n d p a r e n t s ' y a r d i s the 

p l a c e where a l l the neighborhood c h i l d r e n , i n c l u d i n g the 

c h i l d ' s two b e s t f r i e n d s , congregate t o p l a y . The mother s a i d 

t h a t , a l t h o u g h she had o f f e r e d t o d r i v e the c h i l d t o s c h o o l , 

the c h i l d p r e f e r s t o r i s e e a r l y and f i x h i s own b r e a k f a s t so 

t h a t he can r i d e the s c h o o l bus w i t h h i s neighborhood f r i e n d s 

and h i s h a l f b r o t h e r . The c h i l d shares a room w i t h the h a l f 

b r o t h e r and, a c c o r d i n g t o the mother, the two are v e r y c l o s e 

d e s p i t e the f i v e - y e a r d i f f e r e n c e i n t h e i r ages. The mother 

s a i d t h a t when the c h i l d ' s h a l f s i b l i n g s had v i s i t e d t h e i r 

f a t h e r i n Texas the c h i l d had mi s s e d them a g r e a t d e a l . 

The c h i l d e n j o y s s o c c e r and has p a r t i c i p a t e d i n a church 

s o c c e r league f o r the p a s t two y e a r s . The mother a t t e n d s some 

but not a l l the c h i l d ' s s o c c e r games because she coaches her 

daughter's s o c c e r team. The mother i s v i c e p r e s i d e n t of the 

m i d d l e - s c h o o l p a r e n t / t e a c h e r o r g a n i z a t i o n and has been a Scout 

l e a d e r . A c c o r d i n g t o the c h i l d ' s k i n d e r g a r t e n t e a c h e r , the 

mother v o l u n t e e r s on a r e g u l a r b a s i s a t the c h i l d ' s e l e m entary 

5 



2110700 

s c h o o l and i s always w i l l i n g t o h e l p w i t h a c t i v i t i e s . The 

k i n d e r g a r t e n t e a c h e r t e s t i f i e d t h a t the s c h o o l s i n F l o r i d a , 

where she had been t e a c h i n g f o r 23 y e a r s , have a more 

demanding academic c u r r i c u l u m than the s c h o o l s i n Alabama, 

where she had been born and r a i s e d . She s t a t e d t h a t the c h i l d 

i s an average s t u d e n t who had s t r u g g l e d t o c a t c h up a f t e r he 

had m issed s c h o o l on s e v e r a l Mondays a t the b e g i n n i n g of the 

c u r r e n t t e r m . 2 The t e a c h e r s t a t e d t h a t the c h i l d speaks 

f a v o r a b l y of b o t h h i s f a t h e r and the mother's f i a n c e , and i t 

i s e v i d e n t , she s a i d , t h a t the c h i l d i s " v e r y much l o v e d . " 

Over the mother's o b j e c t i o n , the t e a c h e r was a l l o w e d t o s t a t e 

her p e r s o n a l o p i n i o n t h a t "a c h i l d s h o u l d be brought up i n a 

c hurch environment." 

On c r o s s - e x a m i n a t i o n by the f a t h e r ' s c o u n s e l , the mother 

was asked how her f i a n c e (whom she s t a t e d was the same age as 

she) c o u l d r e t i r e from the m i l i t a r y a t the age of 35. The 

2 I n 2009, b e f o r e the c h i l d was of s c h o o l age, the f a t h e r ' s 
weekend v i s i t a t i o n time extended from F r i d a y a t 3:15 p.m. t o 
Monday at 5:00 p.m. The e v i d e n c e i n d i c a t e d t h a t the f a t h e r 
had f a i l e d t o r e t u r n the c h i l d i n time f o r him t o b e g i n 
k i n d e r g a r t e n on Monday, August 24, 2009, and f o r s e v e r a l 
Mondays a f t e r t h a t . The mother f i l e d an emergency motion t o 
m odify the v i s i t a t i o n s c h e d u l e , and the p a r t i e s s u b s e q u e n t l y 
agreed t h a t the f a t h e r ' s weekend v i s i t a t i o n time would end on 
Sunday evenings r a t h e r than on Monday a f t e r n o o n s . 

6 
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mother responded t h a t her f i a n c e had been d i a g n o s e d w i t h 

t e r m i n a l P a r k i n s o n ' s d i s e a s e and had r e c e i v e d a m e d i c a l 

r e t i r e m e n t . Opposing c o u n s e l then q u e s t i o n e d the mother as t o 

whether she thought she was "sending the wrong s i g n a l t o [her] 

c h i l d r e n w i t h [her f i a n c e ] l i v i n g i n [the] h o u s e h o l d and b e i n g 

i n the bed w i t h [her] a t n i g h t . " The mother was a l s o asked on 

c r o s s - e x a m i n a t i o n whether the c h i l d a t t e n d e d church when he 

was w i t h h e r . The mother s t a t e d t h a t she c o n s i d e r e d h e r s e l f 

a C h r i s t i a n but t h a t she had not taken the c h i l d t o church f o r 

"about a y e a r " because she had not found a church i n which she 

was c o m f o r t a b l e . 

The mother's f i a n c e t e s t i f i e d t h a t the m a t e r n a l 

g r a n d p a r e n t s had a l l o w e d him t o move i n t o t h e i r home i n June 

or J u l y of 2009 a f t e r he and h i s former w i f e had d i v o r c e d . At 

t h a t t i m e , he s a i d , he and the mother were f r i e n d s and he had 

s l e p t on the couch. S i x months l a t e r , he s a i d , he and the 

mother deve l o p e d a ro m a n t i c and s e x u a l r e l a t i o n s h i p , and they 

c u r r e n t l y had p l a n s t o marry. The f i a n c e s t a t e d t h a t he l o v e d 

the c h i l d "as i f [the c h i l d ] were [ h i s ] own." 

The t r i a l c o u r t ' s c u s t o d y award s t a t e s : 

"The c a r e , custody and c o n t r o l of s a i d c h i l d 
s h o u l d be, and i t hereby i s , awarded unto [the 
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f a t h e r ] , t o be e x e r c i s e d i n the home of h i s paren 
wherever they may e l e c t t o r e s i d e . S canlan 

p a r e n t s , 
v. 

Rowinsky, 611 So. 2d 1092 ( A l a . C i v . App. 1992). 

of 
"The Court has, of c o u r s e , c o n s i d e r e d an award 
j o i n t c u s t o d y as r e q u i r e d by A l a . Code 

§ 30-3-152, but i t thereupon awards the form of 
c u s t o d y determined t o be i n the b e s t i n t e r e s t s of 
the p a r t i e s ' c h i l d , which i s always the c o u r t ' s 
p r i m a r y concern. 

" O b v i o u s l y , the above award of c u s t o d y does 
r e p r e s e n t an a l t e r a t i o n of the temporary c u s t o d i a l 
s t a t u s h e r e t o f o r e e x i s t i n g . However, the b e n e f i t s 
t h e r e o f unto the c h i l d outweigh any d i s r u p t i o n i n 
h i s l i f e caused by the a l t e r a t i o n , and such 
a l t e r a t i o n w i l l l i k e w i s e m a t e r i a l l y promote h i s b e s t 
i n t e r e s t s . 

i n "Moreover, t h e r e have been m a t e r i a l changes 
the c i r c u m s t a n c e s of the p a r t i e s s i n c e the temporary 
c u s t o d y o r d e r s (superseded hereby) came i n t o e f f e c t , 
and those changes are s u f f i c i e n t t o j u s t i f y the 
Court i n p r o c e e d i n g as i t does i n t h i s d e c r e e . " 

S t a n d a r d of Review 

The mother suggests t h a t a d e f e r e n t i a l s t a n d a r d of r e v i e w 

i s i n a p p r o p r i a t e i n t h i s case because almost s i x months 

e l a p s e d between the c u s t o d y h e a r i n g and the t r i a l c o u r t ' s 

c u s t o d y o r d e r of J u l y 30, 2010, d u r i n g which time, she says, 

the t r i a l c o u r t " c o u l d not remember the t e s t i m o n y ... and 

l i s t e n e d t o tape r e c o r d i n g s of the t r i a l . " There i s no 

i n d i c a t i o n i n the r e c o r d t h a t the t r i a l c o u r t was unable t o 

remember the t r i a l t e s t i m o n y . The J u l y 30, 2010, o r d e r merely 
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s t a t e s : "The c o u r t , i n o r d e r t o g a i n a g r e a t e r grasp of the 

i s s u e s , has a g a i n l i s t e n e d t o the e n t i r e t e s t i m o n y as 

p r e s e n t e d on Febr u a r y 9, 2010, h a v i n g done so by r e s o r t t o the 

c o u r t r e p o r t e r ' s tape r e c o r d i n g s t h e r e o f . " We conclude t h a t 

our s t a n d a r d of re v i e w i s as s t a t e d i n Ex p a r t e Fann, 810 So. 

2d 631, 633 ( A l a . 2001): 

"When [an a p p e l l a t e c o u r t ] r e v i e w s a t r i a l c o u r t ' s 
c h i l d - c u s t o d y d e t e r m i n a t i o n t h a t was based upon 
evi d e n c e p r e s e n t e d ore tenus, we presume the t r i a l 
c o u r t ' s d e c i s i o n i s c o r r e c t : '"A cust o d y 
d e t e r m i n a t i o n of the t r i a l c o u r t e n t e r e d upon o r a l 
t e s t i m o n y i s acco r d e d a presumption of c o r r e c t n e s s 
on a p p e a l , and we w i l l not r e v e r s e u n l e s s the 
evid e n c e so f a i l s t o sup p o r t the d e t e r m i n a t i o n t h a t 
i t i s p l a i n l y and p a l p a b l y wrong Ex p a r t e 
P e r k i n s , 646 So. 2d 46, 47 ( A l a . 1994), q u o t i n g 
P h i l l i p s v. P h i l l i p s , 622 So. 2d 410, 412 ( A l a . C i v . 
App. 1993) ( c i t a t i o n s o m i t t e d ) . T h i s presumption i s 
based on the t r i a l c o u r t ' s unique p o s i t i o n t o 
d i r e c t l y observe the w i t n e s s e s and t o a s s e s s t h e i r 
demeanor and c r e d i b i l i t y . T h i s o p p o r t u n i t y t o 
observe w i t n e s s e s i s e s p e c i a l l y i m p o r t a n t i n 
c h i l d - c u s t o d y c a s e s . 'In c h i l d c u s t o d y cases 
e s p e c i a l l y , the p e r c e p t i o n of an a t t e n t i v e t r i a l 
judge i s of g r e a t i m p o r t a n c e . ' W i l l i a m s v.  
W i l l i a m s , 402 So. 2d 1029, 1032 ( A l a . C i v . App. 
1981). In r e g a r d t o cust o d y d e t e r m i n a t i o n s , t h i s 
Court has a l s o s t a t e d : ' I t i s a l s o w e l l e s t a b l i s h e d 
t h a t i n the absence of s p e c i f i c f i n d i n g s of f a c t , 
a p p e l l a t e c o u r t s w i l l assume t h a t the t r i a l c o u r t 
made those f i n d i n g s n e c e s s a r y t o su p p o r t i t s 
judgment, u n l e s s such f i n d i n g s would be c l e a r l y 
e r r o n e o u s . ' Ex p a r t e Bryowsky, 676 So. 2d 1322, 
1324 ( A l a . 1996)." 
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D i s c u s s i o n 

The mother r a i s e s s e v e r a l arguments on a p p e a l t h a t can be 

d i s t i l l e d i n t o f o u r i s s u e s , namely: (I) whether the f a t h e r was 

r e q u i r e d t o meet the s t a n d a r d s e t out i n Ex p a r t e McLendon, 

455 So. 2d 863 ( A l a . 1984), i n o r d e r t o be awarded cu s t o d y of 

the c h i l d ; ( I I ) whether the t r i a l c o u r t e r r o n e o u s l y i g n o r e d 

e v i d e n c e t h a t was adverse t o the f a t h e r and gave undue weight 

t o e v i d e n c e t h a t i t p e r c e i v e d t o be adverse t o the mother; 

( I I I ) whether the t r i a l c o u r t ' s judgment i s f l a w e d because i t 

r e q u i r e s the f a t h e r t o e x e r c i s e h i s c u s t o d i a l r i g h t s i n the 

home of the p a t e r n a l g r a n d p a r e n t s ; and (IV) whether the t r i a l 

c o u r t ' s judgment w i t h s t a n d s s c r u t i n y under a " b e s t - i n t e r e s t s " 

s t a n d a r d . We w i l l address those i s s u e s i n t u r n . 

I . 

C i t i n g R i c h v. R i c h , 887 So. 2d 289 ( A l a . C i v . App. 

2004), the mother contends t h a t , d e s p i t e the language of the 

September 11, 2007, o r d e r awarding her "pendente l i t e " 

c u s tody, the t r i a l c o u r t e v i d e n t l y (and, she says, c o r r e c t l y ) 

c o n s i d e r e d the award t o be one of "temporary" c u s t o d y t o which 

the McLendon s t a n d a r d a p p l i e d . The mother f u r t h e r contends 

t h a t the f a t h e r d i d not meet the McLendon s t a n d a r d . 

10 
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R i c h i s d i s t i n g u i s h a b l e . The s u c c e s s i v e c u s t o d y awards 

i n t h a t case were awards of "temporary" c u s t o d y — or 

"permanent cus t o d y s u b j e c t t o change," Ex p a r t e J.P., 641 So. 

2d 276, 278 ( A l a . 1994) — because they "were not made w i t h 

the 'pendency of the [ e x i s t i n g ] l i t i g a t i o n ' i n mind." R i c h , 

887 So. 2d a t 300 ( q u o t i n g J.P., 641 So. 2d a t 278). 

" I n s t e a d , each of tho s e judgments was a c u s t o d y 
award made by the t r i a l c o u r t i n such a manner as t o 
a l l o w more f a c t s t o be develo p e d — i . e . , t o a l l o w 
a t r i a l p e r i o d w i t h the c u s t o d i a l p a r e n t and t o make 
i t p o s s i b l e t o base any subsequent change i n cust o d y 
on the h i s t o r y of the p a r t i e s ' r e l a t i o n s h i p s t h a t 
d e v e l o p e d d u r i n g t h a t p e r i o d . " 

R i c h , 887 So. 2d a t 300. In c o n t r a s t , the September 11, 2007, 

o r d e r i n the p r e s e n t case was a pendente l i t e c u stody award 

because i t was made w i t h the pendency of the e x i s t i n g 

l i t i g a t i o n i n mind — l i t i g a t i o n t h a t a w a i t e d o n l y the 

r e s o l u t i o n of c r i m i n a l charges a g a i n s t the f a t h e r and not the 

development of new f a c t s r e g a r d i n g the p a r t i e s ' r e l a t i o n s h i p s . 

The mother argues t h a t the t r i a l c o u r t ' s statement i n i t s 

September 11, 2007, o r d e r t h a t the c o u r t would s e t a h e a r i n g 

and render a cus t o d y judgment "upon w r i t t e n motion of e i t h e r 

p a r t y " a c t u a l l y makes the pendente l i t e c u s t o d y award a 

" ' p r i o r j u d i c i a l d e c ree' f o r purposes of McLendon," R i c h , 887 

11 
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So. 2d a t 300, because, she says, the t r i a l c o u r t ' s language 

suggested t h a t the September 11, 2007, cu s t o d y award was f i n a l 

u n l e s s e i t h e r p a r t y was s u c c e s s f u l i n p e t i t i o n i n g f o r i t s 

m o d i f i c a t i o n . We d i s a g r e e . The September 11, 2007, o r d e r 

s t a t e s : 

"[T]he Court r e s e r v e s j u r i s d i c t i o n t o h o l d a f u r t h e r 
h e a r i n g or h e a r i n g s w i t h r e s p e c t t o the m a t t e r s s e t 
out below, and t o then render the u l t i m a t e judgment 
t h e r e o n as the e v i d e n c e may w a r r a n t . I t w i l l go 
f o r w a r d and do so upon w r i t t e n motion of e i t h e r 
p a r t y . " 

The t r i a l c o u r t ' s statement t h a t i t would s e t a h e a r i n g and 

"render the u l t i m a t e judgment ... as the e v i d e n c e may w a r r a n t " 

i n d i c a t e s t h a t the t r i a l c o u r t r e c o g n i z e d t h a t i t had not y e t 

e n t e r e d a f i n a l c u stody award and t h a t a h e a r i n g on the matter 

would be s e t upon n o t i f i c a t i o n by e i t h e r p a r t y t h a t the 

f a t h e r ' s c r i m i n a l charges had been r e s o l v e d . 

The mother next argues t h a t the p r e s e n t case s h o u l d be 

governed by the McLendon s t a n d a r d because of the passage of 

t i m e . She p o i n t s out t h a t the September 11, 2007, cu s t o d y 

award remained i n e f f e c t f o r t h r e e and a h a l f y e a r s — two-

t h i r d s of the c h i l d ' s l i f e . 

" [P]endente l i t e o r d e r s ... do not a c t i v a t e the McLendon 

r u l e . " Sims v. Sims, 515 So. 2d 1, 3 ( A l a . C i v . App. 1987). 

12 
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" I f t h e r e has been a g r a n t of p r i m a r y p h y s i c a l 
c u s t o d y t o one p a r t y , then McLendon a p p l i e s ; i f not, 
the 'best i n t e r e s t ' s t a n d a r d a p p l i e s . Ex p a r t e  
Couch, 521 So. 2d 987 ( A l a . 1988) . The [September 
11, 2007,] o r d e r d i d not a c t i v a t e the McLendon r u l e , 
because i t was a pendente l i t e o r d e r . '[A] pendente 
l i t e o r d e r , whether e n t e r e d ex p a r t e or a f t e r n o t i c e 
and h e a r i n g , c l e a r l y e n v i s i o n s a temporary 
d i s p o s i t i o n of cust o d y pending a l a t e r f i n a l 
d e t e r m i n a t i o n of the cust o d y d i s p u t e . ' Sims v.  
Sims, 515 So. 2d 1, 2 ( A l a . C i v . App. 1987) . The 
[September 11, 2007,] o r d e r i n d i c a t e s t h a t the 
[mother] was g r a n t e d c u s t o d y pending t r i a l , a f t e r 
which the c o u r t would make a f i n a l d e t e r m i n a t i o n 
r e g a r d i n g custody. ' I t i s w e l l s e t t l e d t h a t a 
pendente l i t e o r d e r changing cu s t o d y does not s h i f t 
the burden of meeting the McLendon s t a n d a r d t o the 
p a r e n t who t e m p o r a r i l y l o s e s c u s t o d y by v i r t u e of 
t h a t o r d e r . See T.L.L. v. T.F.L., J r . , 580 So. 2d 
1359 ( A l a . C i v . App. 1991); Sims v. Sims, 515 So.2d 
1 ( A l a . C i v . App. 1987).' D.P.M. v. D.B., 669 So. 
2d 191, 194 ( A l a . C i v . App. 1995)." 

C.M.L. v. L.S.M., 680 So. 2d 375, 377 ( A l a . C i v . App. 1996). 

T h i s c o u r t has p r e v i o u s l y r e j e c t e d the argument t h a t the 

passage of time between the e n t r y of a pendente l i t e c u s t o d y 

o r d e r and the f i n a l c u s t o d y award somehow s h i f t s t o the 

n o n c u s t o d i a l p a r e n t the burden of meeting the McLendon 

s t a n d a r d . See Grant v. Grant, 820 So. 2d 824, 825 ( A l a . C i v . 

App. 2001). 

To the e x t e n t t h a t the t r i a l c o u r t p u r p o r t e d t o a p p l y the 

McLendon s t a n d a r d , i t e r r e d . Such e r r o r was, however, 

har m l e s s , because, as we d i s c u s s i n f r a , the t r i a l c o u r t ' s 

13 
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judgment i s due t o be a f f i r m e d under the l e s s s t r i n g e n t b e s t -

i n t e r e s t s s t a n d a r d . See R e h f e l d v. Roth, 885 So. 2d 791, 795 

( A l a . C i v . App. 2004) ( s t a t i n g t h a t any e r r o r i n a p p l y i n g the 

McLendon s t a n d a r d t o a c u s t o d y - m o d i f i c a t i o n p e t i t i o n was 

harmless e r r o r because the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t 

the p e t i t i o n e r had s a t i s f i e d the McLendon s t a n d a r d n e c e s s a r i l y 

meant t h a t the p e t i t i o n e r had met the b e s t - i n t e r e s t s 

s t a n d a r d ) ; I.M. v. J.P.F., 668 So. 2d 843, 845 ( A l a . C i v . App. 

1995) ( n o t i n g t h a t "the t r i a l c o u r t a p p l i e d the McLendon 

s t a n d a r d ... r a t h e r than the 'best i n t e r e s t ' s t a n d a r d , but 

because the McLendon s t a n d a r d i s more s t r i n g e n t , the t r i a l 

c o u r t ' s e r r o r i n t h a t r e g a r d i s h a r m l e s s " ) . 

I I . 

The mother argues t h a t the t r i a l c o u r t i g n o r e d e v i d e n c e 

i n d i c a t i n g (a) t h a t the f a t h e r had v i o l a t e d p r e v i o u s o r d e r s t o 

pay pendente l i t e c h i l d s u p p o r t and t o d e l i v e r c e r t a i n 

p e r s o n a l p r o p e r t y t o her; (b) t h a t the f a t h e r had t o be s e r v e d 

w i t h a p e t i t i o n t o modify the v i s i t a t i o n s c h e d u l e b e f o r e he 

agreed t o r e t u r n the c h i l d t o the mother's cu s t o d y i n time t o 

b e g i n k i n d e r g a r t e n on Monday morning, August 24, 2009, and f o r 

s e v e r a l Mondays a f t e r t h a t ; and (c) t h a t i t was not i n the 
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b e s t i n t e r e s t s of the c h i l d t o s e p a r a t e him from h i s h a l f 

s i b l i n g s . The mother a l s o argues t h a t the t r i a l c o u r t 

a c c o r d e d undue weight t o the presence of her f i a n c e i n the 

h o u s e h o l d and t o her i r r e g u l a r church a t t e n d a n c e . 

The t r i a l c o u r t d i d not i g n o r e e v i d e n c e i n d i c a t i n g t h a t 

the f a t h e r had f a i l e d t o pay pendente l i t e c h i l d s u p p o r t . 

T h i s c o u r t d i s m i s s e d the mother's f i r s t a p p e a l because the 

t r i a l c o u r t had, i n f a c t , e x p r e s s l y d e termined t h a t t h e r e was 

a c h i l d - s u p p o r t a r r e a r a g e but had f a i l e d t o determine the 

amount of the a r r e a r a g e . See D.M.P.C.P. v. T.J.C., 91 So. 3d 

at 76. The p a r t i e s ' agreement as t o the amount of the 

a r r e a r a g e r e s u l t e d i n the r e n d i t i o n and e n t r y of the t r i a l 

c o u r t ' s judgment on A p r i l 11, 2012. 

Nor d i d the t r i a l c o u r t i g n o r e e v i d e n c e i n d i c a t i n g t h a t 

the f a t h e r had f a i l e d t o d e l i v e r c e r t a i n items of p e r s o n a l 

p r o p e r t y t o the mother. The f a t h e r acknowledged a t the 

b e g i n n i n g of the t r i a l i n F e b r u a r y 2010 t h a t he had n e g l e c t e d 

t o t r a n s f e r the p r o p e r t y t o the mother and s t a t e d t h a t he had 

brought the p r o p e r t y w i t h him t h a t day t o d e l i v e r t o the 

mother. The t r i a l c o u r t c o u l d have c o n c l u d e d t h a t b o t h i s s u e s 

about which the mother now complains had been r e s o l v e d t o the 
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mother's s a t i s f a c t i o n and s h o u l d not have f i g u r e d 

p r e d o m i n a t e l y i n the c o u r t ' s c h i l d - c u s t o d y d e t e r m i n a t i o n . 

The mother argues t h a t the f a t h e r o f f e r e d a "lame excuse" 

f o r f a i l i n g t o r e t u r n the c h i l d from v i s i t a t i o n p e r i o d s so 

t h a t the c h i l d c o u l d a t t e n d k i n d e r g a r t e n a t the b e g i n n i n g of 

the 2009-2010 s c h o o l term. The f a t h e r t e s t i f i e d t h a t he had 

not known when the s c h o o l year s t a r t e d i n F l o r i d a and t h a t , 

when he had l e a r n e d t h a t the c h i l d had mi s s e d s c h o o l on 

Mondays when the f a t h e r had been e x e r c i s i n g h i s v i s i t a t i o n 

r i g h t s , he had agreed t o modify the v i s i t a t i o n s c h e d u l e 

because t o do o t h e r w i s e would, he s a i d , "mess up [the c h i l d ' s ] 

academics." The t r i a l c o u r t was e n t i t l e d t o g i v e the f a t h e r , 

a f i r s t - t i m e p a r e n t of a school-age c h i l d and one w i t h whom 

the mother had not r e g u l a r l y communicated about i s s u e s 

c o n c e r n i n g the c h i l d , the b e n e f i t of the doubt on t h i s i s s u e . 

" [ I ] t i s the p r o v i n c e of the t r i a l c o u r t , not of t h i s c o u r t , 

... t o make c r e d i b i l i t y d e t e r m i n a t i o n s . " Sims v. Sims, 85 

So. 3d 407, 412 ( A l a . C i v . App. 2011). 

The mother's arguments w i t h r e s p e c t t o s e p a r a t i n g the 

c h i l d from h i s h a l f s i b l i n g s and w e i g h i n g a g a i n s t her the 

f a c t s t h a t she was c o h a b i t i n g w i t h her f i a n c e and not 
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r e g u l a r l y a t t e n d i n g church p r e s e n t more s e r i o u s i s s u e s , but 

they are i s s u e s f o r which the t r i a l c o u r t had the p r e r o g a t i v e 

t o weigh the e v i d e n c e as i t saw f i t w i t h i n the l i m i t s of i t s 

d i s c r e t i o n . 

"A d e t e r m i n a t i o n as t o the weight t o be g i v e n 
t e s t i m o n y p r e s e n t e d t o a t r i a l c o u r t w h i l e t h a t 
c o u r t i s s i t t i n g as a t r i e r of f a c t i s f u l l y w i t h i n 
the d i s c r e t i o n of the c o u r t s i n c e one of the p r i m a r y 
f u n c t i o n s of a t r i e r of f a c t i s t o weigh the 
e v i d e n c e b e f o r e i t and r e a c h i t s c o n c l u s i o n s 
a c c o r d i n g t o the weight g i v e n t o each p o r t i o n of 
e v i d e n c e p r e s e n t e d . " 

Stewart v. S t e w a r t , 354 So. 2d 816, 821-22 ( A l a . C i v . App. 

1977). I t i s w i t h i n the p r o v i n c e of the t r i a l c o u r t t o 

" ' a s s i g n such weight t o v a r i o u s a s p e c t s of the e v i d e n c e as i t 

r e a s o n a b l y may have deemed a p p r o p r i a t e . ' " V e s t l a k e Cmtys. 

Prop. Owners' Ass'n v. Moon, 86 So. 3d 359, 367 ( A l a . C i v . 

App. 2011) ( q u o t i n g M i l l e r v. A s s o c i a t e d G u l f Land Corp., 941 

So. 2d 982, 990 ( A l a . C i v . App. 2005)). " ' I n o r d e r t o r e v e r s e 

the t r i a l c o u r t ... , ... we would have t o reweigh the 

e v i d e n c e , ... which we are [not] a l l o w e d t o do.'" I d . 

In Ex p a r t e Devine, 398 So. 2d 686 ( A l a . 1981), our 

supreme c o u r t h e l d t h a t , i n d e t e r m i n i n g the b e s t i n t e r e s t s and 

w e l f a r e of a c h i l d , the t r i a l c o u r t must c o n s i d e r the 

i n d i v i d u a l f a c t s of each case: 
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"[T]he c o u r t must ... c o n s i d e r the c h a r a c t e r i s t i c s 
and needs of each c h i l d , i n c l u d i n g t h e i r e m o t i o n a l , 
s o c i a l , m o r a l , m a t e r i a l and e d u c a t i o n a l needs; the 
r e s p e c t i v e home environments o f f e r e d by the p a r t i e s ; 
the c h a r a c t e r i s t i c s of those s e e k i n g custody, 
i n c l u d i n g age, c h a r a c t e r , s t a b i l i t y , mental and 
p h y s i c a l h e a l t h ; the c a p a c i t y and i n t e r e s t of each 
p a r e n t t o p r o v i d e f o r the e m o t i o n a l , s o c i a l , m o r a l , 
m a t e r i a l and e d u c a t i o n a l needs of the c h i l d r e n ; the 
i n t e r p e r s o n a l r e l a t i o n s h i p between each c h i l d and 
each p a r e n t ; the i n t e r p e r s o n a l r e l a t i o n s h i p between 
the c h i l d r e n ; the e f f e c t on the c h i l d of d i s r u p t i n g 
or c o n t i n u i n g an e x i s t i n g c u s t o d i a l s t a t u s ; the 
p r e f e r e n c e of each c h i l d , i f the c h i l d i s of 
s u f f i c i e n t age and m a t u r i t y ; the r e p o r t and 
recommendation of any e x p e r t w i t n e s s e s or o t h e r 
independent i n v e s t i g a t o r ; a v a i l a b l e a l t e r n a t i v e s ; 
and any o t h e r r e l e v a n t m a t t er the ev i d e n c e may 
d i s c l o s e . " 

398 So. 2d a t 696-97. Based on Devine, the t r i a l c o u r t was 

a u t h o r i z e d t o c o n s i d e r , among o t h e r f a c t o r s , the "moral ... 

needs" of the c h i l d , "the r e s p e c t i v e home environments o f f e r e d 

by the p a r t i e s , " and "the c a p a c i t y ... of each p a r e n t t o 

p r o v i d e f o r the ... moral needs of the c h i l d [ ] . " I d . 

The mother c i t e s a u t h o r i t y s t a n d i n g f o r the p r o p o s i t i o n 

t h a t a p a r e n t ' s s e x u a l misconduct may not ser v e as a f a c t o r 

t h a t t r i g g e r s a change i n cust o d y when the r e c o r d l a c k s any 

evid e n c e i n d i c a t i n g t h a t the misconduct has had a d e t r i m e n t a l  

e f f e c t on the c h i l d . The cases c i t e d by the mother — Wade v.  

C l a r k , 564 So. 2d 982 ( A l a . C i v . App. 1990), and Smith v. 
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Smith, 464 So. 2d 97 ( A l a . C i v . App. 1984) — concern a c t i o n s 

s e e k i n g t o modify an i n i t i a l c u s t o d y award. The mother c i t e s 

no a u t h o r i t y i n d i c a t i n g t h a t a p a r e n t ' s s e x u a l misconduct may 

not be c o n s i d e r e d as a f a c t o r i n making an i n i t i a l c u s t o d y 

award u n l e s s t h a t conduct i s shown t o have had a d e t r i m e n t a l 

e f f e c t on the c h i l d . In f a c t , our caselaw suggests t h a t the 

t r i a l c o u r t may, i n an i n i t i a l c u s t o d y d e t e r m i n a t i o n , c o n s i d e r 

a p a r e n t ' s s e x u a l conduct as i t r e l a t e s t o t h a t p a r e n t ' s 

c h a r a c t e r , w i t h o u t a showing t h a t the conduct has been 

d e t r i m e n t a l t o the c h i l d . See H e a d r i c k v. H e a d r i c k , 845 So. 

2d 823 ( A l a . C i v . App. 2002) ( h o l d i n g t h a t e v i d e n c e s u p p o r t e d 

c u s t o d y award of t h r e e - y e a r - o l d c h i l d t o husband, d e s p i t e the 

f a c t t h a t w i f e had been c h i l d ' s p r i m a r y c a r e t a k e r , when w i f e 

committed a d u l t e r y and became pregnant w i t h paramour's c h i l d 

b e f o r e she s e p a r a t e d from husband); Graham v. Graham, 640 So. 

2d 963 ( A l a . C i v . App. 1994) ( i n d i c a t i n g t h a t the t r i a l c o u r t 

c o u l d c o n s i d e r , i n making an i n i t i a l c u s t o d y d e t e r m i n a t i o n , 

t h a t the w i f e had committed a d u l t e r y d u r i n g the course of the 

m a r r i a g e ) ; and Bates v. B a t e s , 678 So.2d 1160, 1162 ( A l a . C i v . 

App.1996) ( s t a t i n g t h a t a t r i a l c o u r t may c o n s i d e r , among 
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o t h e r t h i n g s , a p a r e n t ' s c h a r a c t e r when d e c i d i n g i s s u e of 

c u s t o d y ) . 

I I I . 

The mother m a i n t a i n s t h a t the t r i a l c o u r t ' s judgment i s 

f l a w e d because i t r e q u i r e s the f a t h e r t o e x e r c i s e h i s 

c u s t o d i a l r i g h t s i n the home of the p a t e r n a l g r a n d p a r e n t s , who 

were n o n p a r t i e s t o the d i v o r c e a c t i o n . In sup p o r t of t h a t 

p o r t i o n of i t s judgment, the t r i a l c o u r t c i t e d S c a n l a n v.  

Rowinsky, 611 So. 2d 1092 ( A l a . C i v . App. 1992), a case i n 

which the same t r i a l judge awarded c u s t o d y t o a f a t h e r , 

c o n d i t i o n e d on h i s e x e r c i s i n g c u s t o d y i n the home of the 

p a t e r n a l grandmother. The mother contends t h a t S c a n l a n i s 

d i s t i n g u i s h a b l e because bo t h s e t s of gr a n d p a r e n t s had been 

made p a r t i e s t o the d i v o r c e a c t i o n i n t h a t case, whereas the 

p a t e r n a l g r a n d p a r e n t s were not made p a r t i e s t o the d i v o r c e 

p r o c e e d i n g i n t h i s case. A c c o r d i n g l y , she argues, the t r i a l 

c o u r t ' s judgment i n the p r e s e n t case r e p r e s e n t s a de f a c t o 

c u s t o d y award t o a nonparty t h a t v i o l a t e d her r i g h t t o due 

p r o c e s s of law. 

N e i t h e r Scanlan nor the p r e s e n t case r e p r e s e n t s a cust o d y 

award t o a grandparent. In each case, the f a t h e r a l o n e was 
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awarded custody. The p a r t y s t a t u s of the grandmother i n 

S c a n l a n i s a d i s t i n c t i o n w i t h o u t a d i f f e r e n c e . That i s so 

because n e i t h e r the c u s t o d y award i n S c a n l a n nor the c u s t o d y 

award i n t h i s case o r d e r e d a grandparent t o do or r e f r a i n from 

d o i n g a n y t h i n g . The c o n d i t i o n a l award i n S c a n l a n was based 

on the f a t h e r ' s " m i l i t a r y p o s i t i o n and the u n c e r t a i n t y such 

p o s i t i o n c a r r i e s w i t h i t . " 611 So. 2d a t 1094. The 

c o n d i t i o n a l award i n the p r e s e n t case was a p p a r e n t l y based 

upon ev i d e n c e i n d i c a t i n g t h a t the f a t h e r was u n a v a i l a b l e t o 

care f o r the c h i l d between the hours of 5:00 a.m. when he l e f t 

f o r work and 4:30-5:00 p.m. when he r e t u r n e d from work. 

IV. 

The mother contends t h a t the custody award t o the f a t h e r 

cannot be u p h e l d even under a b e s t - i n t e r e s t s s t a n d a r d . F i r s t , 

she says, the t r i a l c o u r t e r r o n e o u s l y r e j e c t e d the o p t i o n of 

awarding the p a r t i e s j o i n t c ustody. The t r i a l c o u r t had an 

e v i d e n t i a r y b a s i s t o d i s c o u n t j o i n t c u s t o d y as a v i a b l e 

a l t e r n a t i v e because the p a r t i e s had a p a s t h i s t o r y of b e i n g 

unable t o communicate w i t h each o t h e r , see § 3 0 - 3 - 1 5 2 ( a ) ( 2 ) , 

A l a . Code 1975, and t h e i r r e s i d e n c e s were not i n c l o s e 
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ge o g r a p h i c p r o x i m i t y t o each o t h e r , see § 30 - 3 - 1 5 2 ( a ) ( 5 ) , A l a . 

Code 1975. 

"Because t h i s was an i n i t i a l c u s t o d y d e t e r m i n a t i o n , where 

the p a r t i e s are on e q u a l f o o t i n g and the t r i a l c o u r t must base 

i t s d e c i s i o n on what i t determines would be i n the b e s t 

i n t e r e s t of the c h i l d , our r e v i e w i s v e r y l i m i t e d . " H e a d r i c k , 

845 So. 2d a t 825 ( c i t a t i o n o m i t t e d ) . When the t r i a l c o u r t 

makes no s p e c i f i c f i n d i n g s of f a c t , an a p p e l l a t e c o u r t must 

assume t h a t the t r i a l c o u r t made the f i n d i n g s n e c e s s a r y t o 

supp o r t i t s judgment, u n l e s s such f i n d i n g s would be c l e a r l y 

e r r o n e o u s , Ex p a r t e Bryowsky, 676 So. 2d 1322, 1324 ( A l a . 

1996), and the a p p e l l a t e c o u r t w i l l r e v e r s e the t r i a l c o u r t ' s 

judgment o n l y i f i t i s found t o be p l a i n l y and p a l p a b l y wrong, 

Ex p a r t e P e r k i n s , 646 So. 2d 46, 47 ( A l a . 1994) . Based on the 

r e c o r d b e f o r e us, we cannot conclude t h a t the t r i a l c o u r t ' s 

judgment was p l a i n l y and p a l p a b l y wrong. " T h i s c o u r t i s not 

at l i b e r t y t o s e t a s i d e the judgment of the t r i a l c o u r t merely 

because we might have d e c i d e d d i f f e r e n t l y had we been s i t t i n g 

as the t r i a l judge." E t h r i d g e v. E t h r i d g e , 360 So. 2d 1005, 

1008 ( A l a . C i v . App. 1978). "'To s u b s t i t u t e our judgment f o r 

t h a t of the t r i a l c o u r t would be t o reweigh the e v i d e n c e . 
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T h i s Alabama law does not a l l o w . ' " P e r k i n s , 646 So. 2d a t 47 

( q u o t i n g P h i l l i p s v. P h i l l i p s , 622 So. 2d 410, 412 ( A l a . C i v . 

App. 1993)). 

The judgment of the C o v i n g t o n C i r c u i t C ourt i s a f f i r m e d . 

AFFIRMED. 

Thomas, J . , c o n c u r s . 

Bryan, J . , concurs i n the r e s u l t , w i t h w r i t i n g , which 

Thompson, P.J., and Moore, J . , j o i n . 
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BRYAN, Judge, c o n c u r r i n g i n the r e s u l t . 

My r e v i e w of the r e c o r d i n t h i s case c o n v i n c e s me t h a t 

the b e s t i n t e r e s t of the c h i l d would have been s e r v e d i f 

D.M.P.C.P. had been a l l o w e d t o r e t a i n p h y s i c a l c u s t o d y of the 

c h i l d . However, as an a p p e l l a t e - c o u r t judge, my disagreement 

w i t h the t r i a l c o u r t ' s d e c i s i o n "does not c o n s t i t u t e a b a s i s 

f o r ... r e v e r s a l of the t r i a l c o u r t which h e a r d the e v i d e n c e 

and observed the w i t n e s s e s . " G r i m s l e y v. G r i m s l e y , 545 So. 2d 

75, 77 ( A l a . C i v . App. 1989). Because I am c o n s t r a i n e d by the 

a p p l i c a b l e s t a n d a r d of r e v i e w , I concur i n the r e s u l t . 

Thompson, P.J., and Moore, J . , concur. 
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