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PER CURIAM. 

In March 2011, He a l t h S o u t h of Alabama, L.L.C. 

("HealthSouth"), p e t i t i o n e d the St a t e w i d e H e a l t h C o o r d i n a t i n g 

C o u n c i l ("the C o u n c i l " ) f o r an adjustment t o the S t a t e H e a l t h 

P l a n . The C o u n c i l i s a S t a t e agency t h a t p r e p a r e s , r e v i e w s , 
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r e v i s e s , and approves the S t a t e H e a l t h P l a n . § 2 2 - 4 - 8 ( b ) ( 2 ) , 

A l a . Code 1975; see Ex p a r t e T r a y l o r N u r s i n g Home, I n c . , 543 

So. 2d 1179, 1184-86 ( A l a . 1988) ( s t a t i n g t h a t the C o u n c i l i s 

an agency). The S t a t e H e a l t h P l a n i s a comprehensive p l a n 

t h a t " p r o v i d e [ s ] f o r the development of h e a l t h programs and 

r e s o u r c e s t o a s s u r e t h a t q u a l i t y h e a l t h s e r v i c e s w i l l be 

a v a i l a b l e and a c c e s s i b l e i n a manner which a s s u r e s c o n t i n u i t y 

of c a r e , a t r e a s o n a b l e c o s t s , f o r a l l r e s i d e n t s of the s t a t e . " 

§ 22-21-260(13), A l a . Code 1975. The S t a t e H e a l t h P l a n i s a 

p a r t of the Alabama A d m i n i s t r a t i v e Code, see Rule 410-2-1 e t 

seq., A l a . Admin. Code ( S t a t e H e a l t h P l a n n i n g and Development 

Agency); a l l the a d m i n i s t r a t i v e r u l e s d i s c u s s e d i n t h i s 

o p i n i o n are c o n t a i n e d i n the S t a t e H e a l t h P l a n . 

H e a l t h S o u t h sought the adjustment t o the S t a t e H e a l t h 

P l a n t o i n d i c a t e the need f o r 17 i n p a t i e n t - r e h a b i l i t a t i o n beds 

i n Shelby County. A t the t i m e , t h e r e were no i n p a t i e n t -

r e h a b i l i t a t i o n beds i n Shelby County. H e a l t h S o u t h sought the 

adjustment as a n e c e s s a r y s t e p i n i t s p l a n t o l a t e r o b t a i n 

c e r t i f i c a t i o n t o b u i l d an i n p a t i e n t - r e h a b i l i t a t i o n f a c i l i t y i n 

Shelby County. The proposed adjustment was opposed by 

Columbiana H e a l t h and R e h a b i l i t a t i o n , LLC, a n u r s i n g - a n d -
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r e h a b i l i t a t i o n e n t i t y ; 25 o t h e r n u r s i n g - a n d - r e h a b i l i t a t i o n 

e n t i t i e s ; and the H e a l t h c a r e A u t h o r i t y of Cullman County d/b/a 

Cullman R e g i o n a l M e d i c a l Center ( c o l l e c t i v e l y " t h e n u r s i n g 

homes"). 1 

F o l l o w i n g a p u b l i c h e a r i n g , the C o u n c i l approved the 

proposed adjustment t o the S t a t e H e a l t h P l a n , and Governor 

Robert B e n t l e y approved the adjustment on September 15, 2011. 

On October 15, 2011, the n u r s i n g homes sued, i n the Montgomery 

C i r c u i t C o u r t , the C o u n c i l ; the S t a t e H e a l t h P l a n n i n g and 

1The o t h e r n u r s i n g - a n d - r e h a b i l i t a t i o n e n t i t i e s are Shelby 
Ridge A c q u i s i t i o n C o r p o r a t i o n d/b/a Shelby Ridge N u r s i n g Home; 
GGNSC Bessemer, LLC, d/b/a Golden L i v i n g Meadowood; GGNSC 
Birmingham, LLC, d/b/a Golden L i v i n g R i v e r c h a s e ; GGNSC 
Hueytown, LLC, d/b/a Golden L i v i n g Hueytown; C i v i c C e nter 
H e a l t h and R e h a b i l i t a t i o n , LLC; South H e a l t h and 
R e h a b i l i t a t i o n , LLC; Oak K n o l l H e a l t h and R e h a b i l i t a t i o n , LLC; 
Northway H e a l t h and R e h a b i l i t a t i o n , LLC; South Haven H e a l t h 
and R e h a b i l i t a t i o n , LLC; Cordova H e a l t h and R e h a b i l i t a t i o n , 
LLC; Legacy H e a l t h and R e h a b i l i t a t i o n of P l e a s a n t Grove, LLC; 
T a l l a d e g a H e a l t h c a r e C e n t e r , I n c ; American H e a l t h C o r p o r a t i o n 
d/b/a Terrance Oaks Care and R e h a b i l i t a t i o n C e n t e r ; American 
H e a l t h C o r p o r a t i o n d/b/a Oak Trace Care and R e h a b i l i t a t i o n 
C e n t e r ; Prime H e a l t h E n t e r p r i s e s , LLC, d/b/a Goodwater 
H e a l t h C a r e C e n t e r , LLC; P r e f e r r e d H e a l t h H o l d i n g I I d/b/a 
Ridgewood H e a l t h c a r e C e n t e r ; USA H e a l t h c a r e d/b/a Cullman, 
LLC; USA H e a l t h c a r e d/b/a LTC, LLC; USA H e a l t h c a r e d/b/a 
Woodland V i l l a g e , L.L.C.; H a l e y v i l l e H e a l t h Care C e n t e r , LLC; 
H a t l e y H e a l t h Care, I n c . ; B a l l H e a l t h Care S e r v i c e s d/b/a 
Ch e r r y H i l l ; B a l l H e a l t h Care S e r v i c e s d/b/a E a s t v i e w 
H e a l t h c a r e ; B a l l H e a l t h Care S e r v i c e s d/b/a A r l i n g t o n 
R e h a b i l i t a t i o n & H e a l t h c a r e C e n t e r ; and GGNSC T r u s s v i l l e , LLC, 
d/b/a Golden L i v i n g T r u s s v i l l e . 
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Development Agency ("SHPDA"); A l v a Lambert, the d i r e c t o r o f 

SHPDA; Mary Holcomb, the c h a i r o f the C o u n c i l ; and Governor 

B e n t l e y . The n u r s i n g homes a l l e g e d t h a t the adjustment had 

been i m p r o p e r l y adopted, and they sought d e c l a r a t o r y and 

i n j u n c t i v e r e l i e f o r , a l t e r n a t i v e l y , a w r i t o f mandamus or 

c e r t i o r a r i . H e a l t h S o u t h i n t e r v e n e d as a defendant. F o l l o w i n g 

a t r i a l , the c i r c u i t c o u r t e n t e r e d a judgment i n f a v o r o f the 

de f e n d a n t s , and the n u r s i n g homes appealed t o t h i s c o u r t . 

On a p p e a l , the n u r s i n g homes f i r s t argue t h a t the C o u n c i l 

e r r e d i n a d o p t i n g the adjustment because, t h e y say, the 

adjustment i s a c t u a l l y an i m p r o p e r l y adopted " r u l e " under the 

Alabama A d m i n i s t r a t i v e Procedure A c t , § 41-22-1 e t seq., A l a . 

Code 1975 ("the AAPA"). I t i s u n d i s p u t e d t h a t the C o u n c i l d i d 

not adopt the adjustment p u r s u a n t t o the r u l e m a k i n g p r o c e d u r e s 

o f the AAPA. Thus, i f the adjustment i s i n substance a c t u a l l y 

a r u l e under the AAPA, the C o u n c i l e r r e d by a d o p t i n g i t 

w i t h o u t f o l l o w i n g the r u l e m a k i n g p r o c e d u r e s of the AAPA. See 

§ 41-22-5, A l a . Code 1975 ( d i s c u s s i n g the r u l e m a k i n g 

p r o c e d u r e s o f the AAPA); § 4 1 - 2 2 - 2 0 ( k ) ( 1 ) , A l a . Code 1975 

( s t a t i n g t h a t an agency a c t i o n made i n v i o l a t i o n of a 

s t a t u t o r y p r o v i s i o n i s s u b j e c t t o r e v e r s a l upon j u d i c i a l 
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r e v i e w ) . 

I n p e r t i n e n t p a r t , the AAPA d e f i n e s a " r u l e " as " [ e ] a c h 

agency r e g u l a t i o n , s t a n d a r d , or statement o f g e n e r a l 

a p p l i c a b i l i t y t h a t implements, i n t e r p r e t s , or p r e s c r i b e s law 

or p o l i c y . " § 41-22-3(9), A l a . Code 1975. The "amendment" of 

a r u l e i s a l s o c o n s i d e r e d a r u l e under the AAPA. I d . 

S i m i l a r l y , the S t a t e H e a l t h P l a n s t a t e s t h a t an "amendment" t o 

a r u l e i n t h a t p l a n i s s u b j e c t t o the AAPA's r u l e m a k i n g 

p r o c e d u r e s . Rule 4 1 0 - 2 - 5 - . 0 4 ( 2 ) ( c ) , A l a . Admin. Code (SHPDA). 

The n u r s i n g homes argue t h a t the adjustment i s a r u l e because, 

they say, i t amended Rule 410-2-4-.08(3), A l a . Admin. Code 

(SHPDA) ("the i n p a t i e n t - r e h a b i l i t a t i o n r u l e " ) , which concerns 

the need methodology f o r i n p a t i e n t - r e h a b i l i t a t i o n beds. That 

r u l e e s t a b l i s h e s a " r e g i o n " as the p l a n n i n g area r e g a r d i n g 

i n p a t i e n t - r e h a b i l i t a t i o n beds, s t a t i n g t h a t t h e r e i s a need 

f o r 12 i n p a t i e n t - r e h a b i l i t a t i o n beds per 100,000 peo p l e f o r 

each r e g i o n . Under the i n p a t i e n t - r e h a b i l i t a t i o n r u l e , t h e r e 

are seven r e g i o n s , and each r e g i o n c o n s i s t s of s e v e r a l 

c o u n t i e s . Shelby County, the s u b j e c t of the adjustment i n 

t h i s case, i s l o c a t e d i n Region I I I . The n u r s i n g homes argue 

t h a t the adjustment, which i n d i c a t e d the need f o r 17 
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i n p a t i e n t - r e h a b i l i t a t i o n beds i n Shelby County, amended the 

i n p a t i e n t - r e h a b i l i t a t i o n r u l e by changing the p l a n n i n g area 

from the r e g i o n -- Region I I I -- t o the county -- Shelby 

County. 

The C o u n c i l adopted the adjustment p u r s u a n t t o Rule 410-

2 - 5 - . 0 4 ( 2 ) ( a ) , A l a . Admin. Code (SHPDA) ("the adjustment 

r u l e " ) . In p e r t i n e n t p a r t , the adjustment r u l e d e f i n e s an 

"adjustment" t o the S t a t e H e a l t h P l a n as f o l l o w s : 

"(a) P l a n Adjustment -- In a d d i t i o n t o such 
o t h e r c r i t e r i a t h a t may be s e t out i n the [ S t a t e 
H e a l t h P l a n ] , a r e q u e s t e d m o d i f i c a t i o n or e x c e p t i o n , 
to the [ S t a t e H e a l t h P l a n ] , o f l i m i t e d d u r a t i o n , t o 
p e r m i t a d d i t i o n a l f a c i l i t i e s , beds, s e r v i c e s , or 
equipment t o address c i r c u m s t a n c e s and meet the 
i d e n t i f i e d needs o f a s p e c i f i c county, or p a r t 
t h e r e o f , or another s p e c i f i c p l a n n i n g r e g i o n t h a t i s 
l e s s than s t a t e w i d e and i d e n t i f i e d i n the S t a t e 
H e a l t h P l a n . " 

The n u r s i n g homes i n t e r p r e t the adjustment r u l e as 

p r o h i b i t i n g a county-based adjustment r e g a r d i n g i n p a t i e n t -

r e h a b i l i t a t i o n s e r v i c e s ; the n u r s i n g homes emphasize t h a t the 

i n p a t i e n t - r e h a b i l i t a t i o n r u l e e s t a b l i s h e s a " r e g i o n " as the 

p l a n n i n g area f o r such s e r v i c e s . The n u r s i n g homes argue t h a t 

the C o u n c i l ' s county-based adjustment i n f a c t i m p e r m i s s i b l y 

changed the p l a n n i n g a r e a from the r e g i o n t o the county. We 

d i s a g r e e . "'[L]anguage used i n an a d m i n i s t r a t i v e r e g u l a t i o n 
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s h o u l d be g i v e n i t s n a t u r a l , p l a i n , o r d i n a r y , and commonly 

un d e r s t o o d meaning, j u s t as language i n a s t a t u t e . ' " Ex p a r t e  

Wilbanks H e a l t h Care S e r v s . , I n c . , 986 So. 2d 422, 427 ( A l a . 

2007) ( q u o t i n g Alabama M e d i c a i d Agency v. B e v e r l y E n t e r s . , 521 

So. 2d 1329, 1332 ( A l a . C i v . App. 1987)). The adjustment r u l e 

e x p r e s s l y p r o v i d e s t h a t the C o u n c i l may make adjustments t o 

the S t a t e H e a l t h P l a n t o meet the i d e n t i f i e d needs of a 

" s p e c i f i c c o u nty." The r u l e does not s t a t e t h a t s e r v i c e s 

p l a n n e d by r e g i o n are s u b j e c t t o adjustments o n l y on a 

r e g i o n a l b a s i s . The adjustment i n t h i s case does not amend 

the i n p a t i e n t - r e h a b i l i t a t i o n r u l e ; the r e g i o n remains the 

p l a n n i n g a r e a , s u b j e c t t o adjustments made under the 

adjustment r u l e . 

T h i s c o u r t addressed a s i m i l a r s i t u a t i o n i n H e a l t h Care  

A u t h o r i t y of Athens v. S t a t e w i d e H e a l t h C o o r d i n a t i n g C o u n c i l , 

988 So. 2d 574 ( A l a . C i v . App. 2008). ( p l u r a l i t y o p i n i o n ) . 

Athens i n v o l v e d a c h a l l e n g e t o an adjustment t o the S t a t e 

H e a l t h P l a n i n d i c a t i n g the need f o r 60 a c u t e - c a r e h o s p i t a l 

beds i n the C i t y o f Madison. The S t a t e H e a l t h P l a n p r o v i d e d 

f o r the p l a n n i n g of a c u t e - c a r e h o s p i t a l s e r v i c e s on a county-

wide b a s i s . The opponents of the adjustment i n Athens argued 
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t h a t adjustments c o n c e r n i n g a c u t e - c a r e beds must be made on a 

county-wide b a s i s , i . e . , t h a t such adjustments c o u l d not be 

made r e g a r d i n g o n l y a c i t y . Thus, l i k e the s i t u a t i o n i n t h i s 

case, Athens concerned the i s s u e whether an adjustment may be 

made t o an ar e a s m a l l e r than the p l a n n i n g a r e a d e s i g n a t e d by 

the S t a t e H e a l t h P l a n . 

In Athens, t h i s c o u r t n oted t h a t the adjustment r u l e 

s p e c i f i c a l l y a l l o w s f o r an adjustment t o meet the needs o f "a 

s p e c i f i c county, or p a r t t h e r e o f . " 988 So. 2d a t 580-81. 

Thus, the c o u r t c o n c l u d e d t h a t the C o u n c i l may adopt an 

adjustment c o n c e r n i n g a c i t y even when the p l a n n i n g a r e a f o r 

a p a r t i c u l a r type of s e r v i c e i s the county. S i m i l a r l y , i n 

t h i s case, the C o u n c i l may adopt an adjustment c o n c e r n i n g the 

county — an area s p e c i f i c a l l y mentioned i n the adjustment 

r u l e — a l t h o u g h the p l a n n i n g area f o r i n p a t i e n t -

r e h a b i l i t a t i o n s e r v i c e s i s the r e g i o n . 

Moreover, "'the i n t e r p r e t a t i o n of an agency r e g u l a t i o n by 

the p r o m u l g a t i n g agency c a r r i e s " ' c o n t r o l l i n g weight u n l e s s i t 

i s p l a i n l y erroneous or i n c o n s i s t e n t w i t h the r e g u l a t i o n . ' " ' " 

F r a t e r n a l Order of P o l i c e , Lodge No. 64 v. P e r s o n n e l Bd. of  

J e f f e r s o n Cnty., [Ms. 1100430, August 24, 2012] So. 3d 
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, ( A l a . 2012) ( q u o t i n g Brunson C o n s t r . & E n v t l . S e r v s . , 

I n c . v. C i t y of P r i c h a r d , 664 So. 2d 885, 890 ( A l a . 1995), 

q u o t i n g i n t u r n o t h e r c a s e s ) ; see a l s o Sylacauga H e a l t h Care  

C t r . , I n c . v. Alabama S t a t e H e a l t h P l a n n i n g Agency, 662 So. 2d 

265, 268 ( A l a . C i v . App. 1994) ( s t a t i n g t h a t "an agency's 

i n t e r p r e t a t i o n o f i t s own r u l e or r e g u l a t i o n must s t a n d i f i t 

i s r e a s o n a b l e , even though i t may not appear as r e a s o n a b l e as 

some o t h e r i n t e r p r e t a t i o n " ) . The n u r s i n g homes argue t h a t the 

C o u n c i l d i d not a c t u a l l y i n t e r p r e t the adjustment r u l e , and 

th u s , they argue, t h e r e i s no i n t e r p r e t a t i o n t h a t i s due 

de f e r e n c e . The n u r s i n g homes argue t h a t the C o u n c i l ' s 

" i n t e r p r e t a t i o n " of the adjustment r u l e i s s i m p l y an a f t e r -

t h e - f a c t l i t i g a t i o n p o s i t i o n . We d i s a g r e e . Whether the 

C o u n c i l may make a county-wide adjustment d e s p i t e a r e g i o n -

based p l a n n i n g methodology was an i s s u e debated b e f o r e the 

C o u n c i l a t the h e a r i n g i n t h i s case. I t i s e v i d e n t t h a t the 

C o u n c i l i n t e r p r e t e d the adjustment r u l e t o a l l o w f o r an 

adjustment c o n c e r n i n g an area s m a l l e r than the r e g i o n . The 

C o u n c i l ' s i n t e r p r e t a t i o n i s c o n s i s t e n t w i t h the p l a i n language 

of the adjustment r u l e and i s due d e f e r e n c e . 

The n u r s i n g homes a l s o argue t h a t the adjustment i n t h i s 
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case i s a r u l e because, t h e y say, the C o u n c i l changed i t s 

i n t e r p r e t a t i o n of Rule 4 1 0 - 2 - 4 - . 0 8 ( 4 ) ( a ) , A l a . Admin. Code 

(SHPDA) ("the 75% occupancy r u l e " ) . The 75% occupancy r u l e 

p r o v i d e s t h a t " [ r ] e g i o n a l occupancy f o r the most r e c e n t 

r e p o r t i n g year s h o u l d be a t l e a s t 75% b e f o r e the [ C o u n c i l ] 

g i v e s c o n s i d e r a t i o n t o any r e q u e s t s f o r p l a n adjustments f o r 

a d d i t i o n a l [ i n p a t i e n t - r e h a b i l i t a t i o n ] bed c a p a c i t y . " In t h i s 

case, the r e g i o n a l occupancy f o r i n p a t i e n t - r e h a b i l i t a t i o n beds 

was below the 75% s t a n d a r d . In a d o p t i n g the adjustment, the 

C o u n c i l e v i d e n t l y i n t e r p r e t e d the 75% occupancy r u l e as 

c r e a t i n g a nonmandatory g u i d e l i n e . See, e.g., Lambert v.  

A u s t i n Indus., I n c . , 544 F.3d 1192, 1196-97 (11th C i r . 2008 

( i n t e r p r e t i n g the word " s h o u l d " t o be p e r m i s s i v e and not 

mandatory). The n u r s i n g homes do not argue t h a t t h i s 

i n t e r p r e t a t i o n i s i n c o r r e c t ; r a t h e r ; they argue t h a t the 

C o u n c i l , b e f o r e a d o p t i n g t h i s adjustment, had h i s t o r i c a l l y 

i n t e r p r e t e d the 75% occupancy r u l e as mandatory. R e l y i n g on 

H a r t f o r d H e a l t h c a r e , I n c . v. W i l l i a m s , 751 So. 2d 16 ( A l a . 

C i v . App. 1999), the n u r s i n g homes argue t h a t the C o u n c i l ' s 

a l l e g e d change i n i n t e r p r e t a t i o n o f the 75% occupancy r u l e 

c o n s t i t u t e d an improper a d o p t i o n of a r u l e . H a r t f o r d p r o v i d e s 
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t h a t "[w]hen an a d m i n i s t r a t i v e agency s u b s t a n t i a l l y changes 

i t s i n t e r p r e t a t i o n of i t s r e g u l a t i o n and the new 

i n t e r p r e t a t i o n ' s u b s t a n t i a l l y a f f e c t s the l e g a l r i g h t s o f , or 

proce d u r e s a v a i l a b l e t o , the p u b l i c or any segment t h e r e o f , ' 

the a d m i n i s t r a t i v e agency i s bound t o comply w i t h f o r m a l AAPA 

r u l e m a k i n g p r o c e d u r e s . " 751 So. 2d a t 22 ( q u o t i n g § 41-22-

3 ( 9 ) ( c ) ) . 

The r e c o r d on a p p e a l does not i n d i c a t e t h a t the C o u n c i l 

had p r e v i o u s l y i n t e r p r e t e d the 75% occupancy r u l e as mandatory 

but changed i t s i n t e r p r e t a t i o n i n t h i s case t o t r e a t the r u l e 

as p e r m i s s i v e . In su p p o r t o f t h e i r argument, the n u r s i n g 

homes c i t e the language of the adjustment i t s e l f . The 

adjustment, which i s found i n Rule 410-2-4-.08(5) (SHPDA), 

p r o v i d e s : " N o t w i t h s t a n d i n g a n y t h i n g t o the c o n t r a r y , 

r e c o g n i z i n g the need f o r an i n p a t i e n t r e h a b i l i t a t i o n h o s p i t a l 

i n S helby County, the [ C o u n c i l ] , through the adjustment 

p r o c e s s i n September of 2011, a d j u s t e d the p l a n n i n g p o l i c y t o 

r e c o g n i z e the need f o r 17 a d d i t i o n a l r e h a b i l i t a t i o n beds t o be 

l o c a t e d i n Shelby County." (Emphasis added.) The n u r s i n g 

homes seem t o argue t h a t the C o u n c i l a d m i t t e d t h a t i t changed 

i t s i n t e r p r e t a t i o n o f the 75% occupancy r u l e by s t a t i n g t h a t 
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i t " a d j u s t e d the p l a n n i n g p o l i c y . " However, we view t h i s 

p hrase as s i m p l y a g e n e r a l d e s c r i p t i o n t h a t t h e r e was an 

adjustment made under the adjustment r u l e . We do not view i t 

as an " a d m i s s i o n " t h a t the C o u n c i l had p r e v i o u s l y viewed the 

75% occupancy s t a n d a r d as mandatory. 

I n s o f a r as the n u r s i n g homes argue t h a t the C o u n c i l 

changed i t s i n t e r p r e t a t i o n of the adjustment r u l e t o p e r m i t a 

county-based adjustment r e g a r d i n g i n p a t i e n t - r e h a b i l i t a t i o n 

s e r v i c e s , t h e r e b y r e q u i r i n g i t t o comply w i t h r u l e m a k i n g 

p r o c e d u r e s , as h e l d i n H a r t f o r d , t h a t argument i s 

u n p e r s u a s i v e . The i n p a t i e n t - r e h a b i l i t a t i o n r u l e , which 

r e c o g n i z e s a r e g i o n as the p l a n n i n g area f o r i n p a t i e n t -

r e h a b i l i t a t i o n s e r v i c e s , was adopted i n 1993. Subsequently, 

b e f o r e making the adjustment i n t h i s case, i t appears t h a t the 

C o u n c i l made t h r e e adjustments t o the S t a t e H e a l t h P l a n 

c o n c e r n i n g i n p a t i e n t - r e h a b i l i t a t i o n s e r v i c e s . The C o u n c i l 

made such adjustments on a r e g i o n a l b a s i s i n 2003 and 2009. 

Re g a r d i n g the t h i r d case, the p a r t i e s d i s p u t e whether the 

C o u n c i l , i n 2005, made an adjustment t o a p a r t i c u l a r r e g i o n or 

to Houston County. On i t s f a c e , t h a t adjustment concerns 

Houston County, but the p r o c e e d i n g s i n t h a t case i n d i c a t e t h a t 
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the C o u n c i l a c t u a l l y approved an adjustment r e g a r d i n g the 

r e g i o n , not the county. R e g a r d l e s s , the n u r s i n g homes have 

not e s t a b l i s h e d t h a t the C o u n c i l had i n t e r p r e t e d the 

adjustment r u l e t o a l l o w f o r o n l y r e g i o n - b a s e d adjustments i n 

i n p a t i e n t - r e h a b i l i t a t i o n cases but changed the i n t e r p r e t a t i o n 

i n t h i s case. A g a i n , Athens i s i n s t r u c t i v e . In Athens, the 

opponents of the adjustment argued t h a t the C o u n c i l had 

changed i t s i n t e r p r e t a t i o n by a d o p t i n g the adjustment on a 

c i t y - w i d e b a s i s r a t h e r than on a county-wide b a s i s . The 

p l u r a l i t y o p i n i o n r e j e c t e d t h a t argument, n o t i n g t h a t " [ t ] h e 

r e c o r d does not i n d i c a t e t h a t the C o u n c i l has ever i n t e r p r e t e d 

the S t a t e H e a l t h P l a n t o a l l o w f o r o n l y an acute-care-bed-need 

adjustment on a county-wide b a s i s . " 988 So. 2d a t 581. 

S i m i l a r l y , i n t h i s case, t h e r e i s no i n d i c a t i o n t h a t the 

C o u n c i l had p r e v i o u s l y i n t e r p r e t e d the adjustment r u l e t o bar 

i n p a t i e n t - r e h a b i l i t a t i o n - s e r v i c e s adjustments on a county-wide 

b a s i s . Thus, the r e c o r d does not i n d i c a t e t h a t the C o u n c i l 

has changed i t s i n t e r p r e t a t i o n . 

The n u r s i n g homes a l s o argue t h a t the C o u n c i l a c t e d 

a r b i t r a r i l y and c a p r i c i o u s l y by a d o p t i n g the adjustment. Under 

the AAPA, the C o u n c i l ' s d e c i s i o n i s s u b j e c t t o r e v e r s a l i f i t 
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i s a r b i t r a r y or c a p r i c i o u s , among o t h e r c r i t e r i a . § 41-22-

2 0 ( k ) ( 7 ) , A l a . Code 1975. In a r g u i n g t h a t the C o u n c i l a c t e d 

a r b i t r a r i l y and c a p r i c i o u s l y , the n u r s i n g homes c i t e c e r t a i n 

comments made by f o u r members o f the C o u n c i l a t the h e a r i n g on 

whether t o adopt the proposed adjustment. Of the f o u r 

members, one member seemed t o doubt the C o u n c i l ' s a u t h o r i t y t o 

make the adjustment on a county-wide b a s i s ; one member o p i n e d 

t h a t the C o u n c i l d i d not have such a u t h o r i t y ; one member 

seemed t o suggest t h a t the adjustment would be p r o p e r and 

b e n e f i c i a l w h i l e a l s o acknowledging the r e g i o n a l p l a n n i n g 

methodology; and one member c r y p t i c a l l y s t a t e d t h a t the 

C o u n c i l s h o u l d be " c o n s i s t e n t " and opin e d , w i t h o u t 

e x p l a n a t i o n , t h a t the C o u n c i l had r e c e n t l y a c t e d i n 

c o n t r a v e n t i o n t o the S t a t e H e a l t h P l a n . The n u r s i n g homes 

argue t h a t those comments i n d i c a t e t h a t the C o u n c i l k nowingly 

v i o l a t e d the S t a t e H e a l t h P l a n by a d o p t i n g the adjustment and, 

t h e r e f o r e , a c t e d a r b i t r a r i l y and c a p r i c i o u s l y . We d i s a g r e e . 

We have e s t a b l i s h e d t h a t the adjustment r u l e found i n the 

S t a t e H e a l t h P l a n a l l o w e d f o r the adjustment i n t h i s case. 

Thus, we f a i l t o see the r e l e v a n c e o f the comments o f the 

C o u n c i l members d e b a t i n g the a u t h o r i t y t o make the adjustment. 
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F u r t h e r , we note t h a t the C o u n c i l v o t e d 11-7 t o adopt the 

adjustment. There i s no i n d i c a t i o n t h a t the comments of a 

m i n o r i t y o f the C o u n c i l a t the h e a r i n g somehow r e p r e s e n t the 

o p i n i o n s of the m a j o r i t y . Thus, the n u r s i n g homes' argument 

t h a t the C o u n c i l k n o w i n g l y v i o l a t e d the S t a t e H e a l t h P l a n i s 

based on a unsupported f a c t u a l a l l e g a t i o n . 

The n u r s i n g homes a l s o argue t h a t the C o u n c i l a c t e d 

beyond i t s s t a t u t o r y a u t h o r i t y i n a d o p t i n g the adjustment. The 

t e x t o f the adjustment i n d i c a t e s t h a t the C o u n c i l , 

" r e c o g n i z i n g the need f o r an i n p a t i e n t r e h a b i l i t a t i o n h o s p i t a l 

i n Shelby County," made the adjustment " t o r e c o g n i z e the need 

f o r 17 a d d i t i o n a l r e h a b i l i t a t i o n beds t o be l o c a t e d i n Shelby 

County." The n u r s i n g homes argue t h a t the C o u n c i l does not 

have t h a t a u t h o r i t y t o r e c o g n i z e the need f o r a r e h a b i l i t a t i o n 

h o s p i t a l i n Shelby County. The n u r s i n g homes contend t h a t 

o n l y SHPDA has the a u t h o r i t y t o make such a d e t e r m i n a t i o n . 

However, § 22-4-8(b)(2) p r o v i d e s t h a t the C o u n c i l i s t o 

" [ p ] r e p a r e , r e v i e w , and r e v i s e as n e c e s s a r y " the S t a t e H e a l t h 

P l a n . (Emphasis added.) Of cou r s e , b e f o r e the C o u n c i l made 

the adjustment, the S t a t e H e a l t h P l a n a d d r e s s e d the need f o r 

i n p a t i e n t - r e h a b i l i t a t i o n s e r v i c e s i n Alabama. By making the 
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adjustment, the C o u n c i l , p u r s u a n t t o i t s s t a t u t o r y a u t h o r i t y , 

s i m p l y r e v i s e d the S t a t e H e a l t h P l a n t o r e f l e c t the need f o r 

i n p a t i e n t - r e h a b i l i t a t i o n s e r v i c e s i n Shelby County. The 

C o u n c i l d i d not exceed i t s s t a t u t o r y a u t h o r i t y i n making the 

adjustment. 

F i n a l l y , the n u r s i n g homes ask t h i s c o u r t t o o v e r r u l e 

Montgomery R e h a b i l i t a t i o n H o s p i t a l , I n c . v. S t a t e H e a l t h  

P l a n n i n g Agency, 610 So. 2d 403 ( A l a . C i v . App. 1992) " t o the 

e x t e n t n e c e s s a r y i n t h i s case." In Montgomery R e h a b i l i t a t i o n , 

the C o u n c i l r e v i s e d the S t a t e H e a l t h P l a n t o i n d i c a t e the need 

f o r 26 r e h a b i l i t a t i o n beds i n the Dothan a r e a . The C o u n c i l 

m a i n t a i n e d t h a t the r e v i s i o n was an adjustment t o the S t a t e 

H e a l t h P l a n , but opposing p a r t i e s argued t h a t the r e v i s i o n was 

a r u l e under the AAPA. T h i s c o u r t c o n c l u d e d t h a t the r e v i s i o n 

was not a r u l e on two grounds: (1) the r e v i s i o n was not 

" g e n e r a l l y a p p l i c a b l e " because i t was " l i m i t e d i n g e o g r a p h i c 

scope [to the Dothan area] and [was] not a p p l i c a b l e t o a l l 

p o t e n t i a l and e x i s t i n g r e h a b i l i t a t i o n s e r v i c e p r o v i d e r s 

s t a t e w i d e " and (2) the r e v i s i o n "was contemplated i n the 

language of the 1988-1992 [ S t a t e H e a l t h Plan] as i t was 

o r i g i n a l l y adopted." 610 So. 2d a t 407. 
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The n u r s i n g homes ask t h i s c o u r t t o o v e r r u l e Montgomery  

R e h a b i l i t a t i o n , i f n e c e s s a r y , i n s o f a r as i t e x p r e s s e d a 

geo g r a p h i c - s c o p e s t a n d a r d i n i t s a n a l y s i s , i . e . , the f i r s t 

ground upon which the d e c i s i o n was based. However, the 

n u r s i n g homes f u r t h e r argue t h a t the geogr a p h i c - s c o p e s t a n d a r d 

i s d i c t a t h a t , r e g a r d l e s s , was m o d i f i e d by t h i s c o u r t ' s 

d e c i s i o n i n H a r t f o r d , s u p r a . Assuming, w i t h o u t d e c i d i n g , t h a t 

the g e o g r a p h i c - s c o p e s t a n d a r d i n Montgomery R e h a b i l i t a t i o n i s 

d i c t a t h a t was m o d i f i e d i n H a r t f o r d , we see no reason t o 

c o n s i d e r o v e r r u l i n g Montgomery R e h a b i l i t a t i o n . As i n d i c a t e d 

above, the C o u n c i l ' s adjustment i s due t o be u p h e l d on the 

b a s i s of the p l a i n language o f the adjustment r u l e , the 

de f e r e n c e due the C o u n c i l ' s i n t e r p r e t a t i o n o f t h a t r u l e , 

H a r t f o r d , and Athens. We note t h a t the c i r c u i t c o u r t c i t e d 

Montgomery R e h a b i l i t a t i o n i n u p h o l d i n g the adjustment. 

However, the c i r c u i t c o u r t a l s o r e l i e d on the p l a i n language 

of the r e h a b i l i t a t i o n r u l e , the d e f e r e n c e due the C o u n c i l ' s 

i n t e r p r e t a t i o n of t h a t r u l e , and t h i s c o u r t ' s d e c i s i o n i n 

Athens. I n s o f a r as the c i r c u i t c o u r t r e l i e d on the a l l e g e d 

d i c t a i n Montgomery R e h a b i l i t a t i o n , the c i r c u i t c o u r t ' s 

judgment u p h o l d i n g the adjustment i s due t o be a f f i r m e d on 
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o t h e r grounds. 

We a f f i r m the c i r c u i t c o u r t ' s judgment u p h o l d i n g the 

C o u n c i l ' s adjustment. 

AFFIRMED. 

P i t t m a n , Bryan, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thomas, J . , d i s s e n t s , w i t h w r i t i n g . 
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THOMAS, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . I agree w i t h the n u r s i n g homes 

t h a t the "adjustment" t o the S t a t e H e a l t h P l a n ("SHP") made i n 

t h i s case i s a c t u a l l y an "amendment" t o the SHP and, t h u s , 

t h a t i t was s u b j e c t t o the r u l e - m a k i n g p r o c e d u r e s of the 

Alabama A d m i n i s t r a t i v e Procedure A c t . See H e a l t h Care Auth.  

of Athens v. S t a t e w i d e H e a l t h C o o r d i n a t i n g C o u n c i l , 988 So. 2d 

574, 590 ( A l a . C i v . App. 2009) (Thomas, J . , d i s s e n t i n g ) . 
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