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PARKER, J u s t i c e . 

Hope E l i s a b e t h Ankrom and Amanda H e l a i n e Borden Kimbrough 

("the p e t i t i o n e r s " ) each p e t i t i o n e d t h i s C o u r t f o r a w r i t of 

c e r t i o r a r i t o re v i e w the C o u r t o f C r i m i n a l A p p e a l s ' d e c i s i o n s 

i n t h e i r c a s e s . We g r a n t e d the p e t i t i o n s and c o n s o l i d a t e d 

t hese c a s e s , each of which p r e s e n t s the same i s s u e of f i r s t 

i m p r e s s i o n f o r t h i s C o u r t ' s c o n s i d e r a t i o n : Whether the term 

" c h i l d " as used i n § 26-15-3.2, A l a . Code 1975 ("the c h e m i c a l -

endangerment s t a t u t e " ) , i n c l u d e s an unborn c h i l d . C o n c l u d i n g 

t h a t i t does and t h a t the Cou r t of C r i m i n a l Appeals reached 
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the c o r r e c t d e c i s i o n i n both cases, we a f f i r m the judgments of 

the Court of C r i m i n a l A p p e a l s . 

I . F a c t s and P r o c e d u r a l H i s t o r y 

The Court of C r i m i n a l Appeals r e c o u n t e d the f a c t s of 

Ankrom's case as f o l l o w s i n i t s o p i n i o n : 

"At the g u i l t y - p l e a h e a r i n g , the p a r t i e s 
s t i p u l a t e d t o the f o l l o w i n g f a c t s : 

"'On January 31, 2009, the defendant, 
Hope Ankrom, gave b i r t h t o a son, [B.W.], 
at M e d i c a l C e nter E n t e r p r i s e . M e d i c a l 
r e c o r d s showed t h a t [Ankrom] t e s t e d 
p o s i t i v e f o r c o c a i n e p r i o r t o g i v i n g b i r t h 
and t h a t the c h i l d t e s t e d p o s i t i v e f o r 
c o c a i n e a f t e r b i r t h . 

"'Department of Human Resources worker 
A s h l e y A r n o l d became i n v o l v e d and developed 
a p l a n f o r the c a r e of the c h i l d . D u r i n g 
the i n v e s t i g a t i o n [Ankrom] a d m i t t e d t o 
A s h l e y t h a t she had used m a r i j u a n a w h i l e 
she was pregnant but d e n i e d u s i n g c o c a i n e . 

" ' M e d i c a l r e c o r d s from her d o c t o r show 
t h a t he documented a substance abuse 
problem s e v e r a l times d u r i n g her pregnancy 
and she had t e s t e d p o s i t i v e f o r c o c a i n e and 
m a r i j u a n a on more than one o c c a s i o n d u r i n g 
her p r e g n a n c y . ' 

"On Feb r u a r y 18, 2009, Ankrom was a r r e s t e d and 
On 

The 
charged w i t h c h e m i c a l endangerment of a c h i l d . 
August 25, 2009, the grand j u r y i n d i c t e d Ankrom. 
i n d i c t m e n t s t a t e d t h a t Ankrom ' d i d knowingly, 
r e c k l e s s l y , or i n t e n t i o n a l l y cause or p e r m i t a 
c h i l d , t o - w i t : [B.W.], a b e t t e r d e s c r i p t i o n of which 
i s t o the Grand J u r y o t h e r w i s e unknown, t o be 
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exposed t o , t o i n g e s t or i n h a l e , or t o have c o n t a c t 
w i t h a c o n t r o l l e d s u b s t a n c e , c h e m i c a l substance, or 
drug p a r a p h e r n a l i a as d e f i n e d i n S e c t i o n 13A-12-260 
of the Code of Alabama, 1975, t o - w i t : C o c a i n e , i n 
v i o l a t i o n of S e c t i o n [ 2 6 - 1 5 - 3 . 2 ( a ) ( l ) ] . ' 

"On September 25, 2009, Ankrom f i l e d a motion 
s t y l e d as a 'M o t i o n t o D i s m i s s I n d i c t m e n t . ' In t h a t 
motion, a f t e r s e t t i n g f o r t h the f a c t s , Ankrom argued 
t h a t ' [ t ] h e p l a i n language of [§ 26-15-3.2, A l a . 
Code 1975,] shows t h a t the l e g i s l a t u r e i n t e n d e d f o r 
the s t a t u t e t o a p p l y o n l y t o a c h i l d , not a f e t u s ' ; 
t h a t ' c o u r t s i n o t h e r s t a t e s which have e n a c t e d the 
same or s i m i l a r c h e m i c a l endangerment s t a t u t e s have 
d e t e r m i n e d t h a t such s t a t u t e s do not a p p l y t o 
p r e n a t a l conduct t h a t a l l e g e d l y harms a f e t u s ' ; t h a t 
' [ t ] h e s t a t e ' s c o n t e n t i o n t h a t the defendant 
v i o l a t e d t h i s s t a t u t e r e n d e r s the law i m p e r m i s s i b l y 
vague, and t h e r e f o r e the r u l e of l e n i t y a p p l i e s ' ; 
t h a t ' [ t ] h e l e g i s l a t u r e has p r e v i o u s l y c o n s i d e r e d 
amending the s t a t u t e t o i n c l u d e p r e n a t a l conduct 
t h a t harms a f e t u s , and d e c l i n e d t o do s o ' ; t h a t 
' t h e defendant has not been a c c o r d e d due p r o c e s s 
because t h e r e was no n o t i c e t h a t her conduct was 
i l l e g a l under t h i s s t a t u t e ' ; t h a t ' [ t ] h e p r o s e c u t i o n 
of pregnant women i s a v i o l a t i o n of the 
c o n s t i t u t i o n a l guarantee of E q u a l P r o t e c t i o n ' ; and 
t h a t ' [ p ] r o s e c u t i o n of pregnant, a l l e g e d l y drug-
a d d i c t e d women i s a g a i n s t p u b l i c p o l i c y f o r numerous 
moral and e t h i c a l r e a s o n s . ' The S t a t e responded t o 
t h a t motion on October 13, 2009. In the S t a t e ' s 
response, i t agreed t h a t on January 31, 2009, Ankrom 
gave b i r t h t o a son and t h a t m e d i c a l r e c o r d s showed 
t h a t Ankrom t e s t e d p o s i t i v e f o r c o c a i n e i m m e d i a t e l y 
p r i o r t o g i v i n g b i r t h and t h a t the c h i l d t e s t e d 
p o s i t i v e f o r c o c a i n e a f t e r b i r t h . Based on t h a t 
conduct, the S t a t e argued t h a t p r o s e c u t i o n of Ankrom 
was p r o p e r under § 26-15-3.2, A l a . Code 1975. On 
October 15, 2009, the t r i a l c o u r t d e n i e d Ankrom's 
motion. 
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"On A p r i l 1, 2010, Ankrom p l e a d e d g u i l t y t o a 
v i o l a t i o n of § 2 6 - 1 5 - 3 . 2 ( a ) ( 1 ) , A l a . Code 1975." 

Ankrom v. S t a t e , [Ms. CR-09-1148, Aug. 26, 2011] So. 3d 

( A l a . Crim. App. 2011). Ankrom was sentenced t o t h r e e 

years i n p r i s o n , but her sentence was suspended and she was 

p l a c e d on p r o b a t i o n f o r one year . Ankrom, So. 3d a t . 

In i t s u n p u b l i s h e d memorandum i n Kimbrough v. S t a t e (No. 

CR-09-0485, Sept. 23, 2011), ___ So. 3d ( A l a . Crim. App. 

2011) ( t a b l e ) , the Court of C r i m i n a l Appeals r e c o u n t e d the 

f a c t s of Kimbrough's case as f o l l o w s : 

" I n September 2008, Amanda H e l a i n e Borden 
Kimbrough was i n d i c t e d f o r the c h e m i c a l endangerment 
of a c h i l d t h a t r e s u l t e d i n death, a v i o l a t i o n of § 
2 6 - 1 5 - 3 . 2 ( a ) ( 3 ) , A l a . Code 1975. The i n d i c t m e n t 
s t a t e d : 

"'The grand j u r y of s a i d county charge 
t h a t , b e f o r e the f i n d i n g of the i n d i c t m e n t , 
Amanda H e l a i n e Borden Kimbrough, whose name 
i s o t h e r w i s e unknown t o the Grand J u r y than 
as s t a t e d , ... d i d knowingly, r e c k l e s s l y , 
or i n t e n t i o n a l l y cause or p e r m i t a c h i l d , 
Timmy Wayne Kimbrough, t o be exposed t o , t o 
i n g e s t or i n h a l e , or t o have c o n t a c t w i t h 
a c o n t r o l l e d s u bstance, t o w i t : 
methamphetamine, and the exposure, 
i n g e s t i o n , i n h a l a t i o n , or c o n t a c t r e s u l t e d 
i n the death of Timmy Wayne Kimbrough, i n 
v i o l a t i o n of [§] 26-15-3.2 of the Code of 
Alabama [1975], a g a i n s t the peace and 
d i g n i t y of the S t a t e of Alabama.' 
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"Kimbrough, through r e t a i n e d c o u n s e l , f i l e d 
s e v e r a l p r e t r i a l motions, i n c l u d i n g f o u r motions t o 
d i s m i s s the i n d i c t m e n t . In her motions t o d i s m i s s , 
Kimbrough a l l e g e d : (1) t h a t the term ' c h i l d ' i n § 
26-15-3.2 d i d not i n c l u d e an unborn c h i l d , and 
t h e r e f o r e , her conduct i n smoking methamphetamine 
w h i l e pregnant d i d not c o n s t i t u t e the o f f e n s e of the 
c h e m i c a l endangerment of a c h i l d ; (2) t h a t 
p r o s e c u t i n g her f o r v i o l a t i n g § 26-15-3.2 f o r 
conduct t h a t o c c u r r e d d u r i n g her pregnancy when, she 
says, t h a t conduct d i d not c o n s t i t u t e the o f f e n s e of 
c h e m i c a l endangerment of a c h i l d , v i o l a t e d the 
d o c t r i n e of s e p a r a t i o n of powers; (3) t h a t 
i n t e r p r e t i n g the term ' c h i l d ' i n § 26-15-3.2 t o 
i n c l u d e an unborn c h i l d r e n d e r e d the s t a t u t e v o i d 
f o r vagueness and v i o l a t e d her due-process r i g h t t o 
n o t i c e t h a t her conduct was p r o s c r i b e d ; and (4) t h a t 
i n t e r p r e t i n g the term ' c h i l d ' i n § 26-15-3.2 t o 
i n c l u d e an unborn c h i l d v i o l a t e d her r i g h t t o e q u a l 
p r o t e c t i o n under the law. The t r i a l c o u r t d e n i e d 
the motions w i t h o u t comment. 

"Kimbrough i n i t i a l l y proceeded t o t r i a l ; 
however, a f t e r the t r i a l c o u r t d e n i e d her motion f o r 
a judgment of a c q u i t t a l a t the c l o s e of the S t a t e ' s 
case, Kimbrough reached a p l e a agreement w i t h the 
S t a t e , and the j u r y was d i s m i s s e d . P u r s u a n t t o the 
p l e a agreement, Kimbrough p l e a d e d g u i l t y t o the 
c h e m i c a l endangerment of a c h i l d as charged i n the 
i n d i c t m e n t , and the t r i a l c o u r t s entenced her t o 10 
y e a r s ' imprisonment. 

"Before e n t e r i n g her g u i l t y p l e a , Kimbrough's 
c o u n s e l e x p r e s s l y r e s e r v e d Kimbrough's r i g h t t o 
a p p e a l s e v e r a l i s s u e s , namely: 

" ' C o l b e r t County b e i n g improper venue 
and improper j u r i s d i c t i o n . 

"'The c o n s t i t u t i o n a l i s s u e w i t h an 
unborn c h i l d i s not c o v e r e d by [§ 26-15¬
3.2, A l a . Code 1975]. 
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"'The d e n i a l of i n d i g e n c y s t a t u s on 
her b e h a l f f o r the purposes of e x p e r t 
w i t n e s s e s . The p l a i n language of t h i s 
s t a t u t e shows t h a t the l e g i s l a t u r e i n t e n d e d 
the s t a t u t e t o a p p l y o n l y t o a c h i l d and 
not an unborn c h i l d . T h i s s t a t u t e i s vague 
and i m p e r m i s s i b l y vague. And the 
l e g i s l a t u r e has d e c l i n e d t o pass a s t a t u t e 
t h a t would i n c l u d e an unborn c h i l d i n t h i s 
type of s i t u a t i o n . And t h a t [Kimbrough] 
has not been a f f o r d e d due p r o c e s s because 
t h e r e was no n o t i c e t o her t h a t the conduct 
was i l l e g a l under the s t a t u t e . 

"'The p r o s e c u t i o n of pregnant women i s 
a v i o l a t i o n of the c o n s t i t u t i o n [ s i c ] of 
the g u a r a n t y of e q u a l p r o t e c t i o n . And the 
p r o s e c u t i o n of a pregnant a d d i c t e d woman i s 
a g a i n s t p u b l i c p o l i c y f o r e t h i c a l and 
morale [ s i c ] reasons. And [Kimbrough] i s 
not a r e [ s p o n s i b l e ] p e r s o n as d e f i n e d under 
the s t a t u t e . 

"'And a n y t h i n g e l s e I o b j e c t e d t o . ' 

"The r e c o r d r e f l e c t s the f o l l o w i n g f a c t s . 
S h o r t l y b e f o r e 10 a.m. on A p r i l 29, 2008, Kimbrough 
was a d m i t t e d t o the Helen K e l l e r H o s p i t a l i n C o l b e r t 
County e x p e r i e n c i n g l a b o r p a i n s . She was 25 weeks 
and 5 days pregnant a t the time. Her o b s t e t r i c i a n , 
Dr. F.C. G a p u l t o s , J r . , d i a g n o s e d her w i t h p r e t e r m 
l a b o r and ' o c c u l t c o r d p r o l a p s e , ' a c o n d i t i o n i n 
which the u m b i l i c a l c o r d descends through the b i r t h 
c a n a l b e f o r e the f e t u s , r e s u l t i n g i n the b l o o d f l o w 
t hrough the u m b i l i c a l c o r d b e i n g c u t o f f . Dr. 
G a p u l t o s a l s o o r d e r e d a u r i n e drug s c r e e n on 
Kimbrough, which came back p o s i t i v e f o r 
methamphetamine. Both Dr. G a p u l t o s and the 
b i o l o g i c a l f a t h e r of Kimbrough's unborn c h i l d 
c o n f r o n t e d her about u s i n g methamphetamine w h i l e 

7 



1110176; 1110219 

pregnant, but Kimbrough d e n i e d u s i n g methamphetamine 
w h i l e she was pregnant. 

"A C a e s a r i a n s e c t i o n was performed on Kimbrough 
and, a t a p p r o x i m a t e l y 1:21 p.m., she d e l i v e r e d a 
baby boy she named Timmy Wayne Kimbrough ('Timmy'). 
Timmy was not b r e a t h i n g when he was born; he was 
b l u e ; and h i s h e a r t r a t e was low f o r a newborn 
i n f a n t , a p p r o x i m a t e l y 80 beats per minute. P e d i a t r i c 
s t a f f who were p r e s e n t d u r i n g the C a e s a r i a n s e c t i o n 
i m m e d i a t e l y began manual r e s u s c i t a t i o n e f f o r t s on 
Timmy. I n i t i a l l y , Timmy improved, w i t h h i s h e a r t 
r a t e r i s i n g above 100 beats per minute and h i s c o l o r 
becoming more p i n k i s h . Timmy was i n t u b a t e d and 
p l a c e d on a v e n t i l a t o r . However, a f t e r the 
i n t u b a t i o n , Timmy's c o n d i t i o n d e c l i n e d r a p i d l y and 
he d i e d a t 1:40 p.m., 19 minutes a f t e r he was born. 

"The p e d i a t r i c i a n who t r e a t e d Timmy op i n e d t h a t 
he had d i e d from ' r e s p i r a t o r y a r r e s t secondary t o 
p r e m a t u r i t y . ' However, Dr. E m i l y Ward, a m e d i c a l 
examiner w i t h the Alabama Department of F o r e n s i c 
S c i e n c e s who performed an autopsy on Timmy, 
determined t h a t Timmy had d i e d from ' a c u t e 
methamphetamine i n t o x i c a t i o n . ' A t o x i c o l o g y s c r e e n 
conducted on Timmy's b l o o d and a sample of h i s l i v e r 
t i s s u e showed t h a t he had both methamphetamine and 
amphetamine, a ' m e t a b o l i t e of methamphetamine' 
produced when the body ' c o n v e r t s ' the 
methamphetamine i n t o amphetamine, i n h i s system. 

"The C o l b e r t County Department of Human 
Resources ('DHR') was n o t i f i e d r e g a r d i n g Kimbrough's 
t e s t i n g p o s i t i v e f o r methamphetamine and Timmy's 
death, and Kimbrough's o t h e r two c h i l d r e n were 
t e m p o r a r i l y removed from her home and p l a c e d w i t h 
Kimbrough's mother. A DHR s o c i a l worker spoke w i t h 
Kimbrough r e g a r d i n g a s a f e t y p l a n f o r her c h i l d r e n 
on two o c c a s i o n s . D u r i n g one of those 
c o n v e r s a t i o n s , Kimbrough a d m i t t e d t h a t she had 
smoked methamphetamine w i t h a f r i e n d t h r e e days 
b e f o r e she had e x p e r i e n c e d l a b o r p a i n s . In J u l y 
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2008, a f t e r h a v i n g d e t e r m i n e d t h a t the c h i l d r e n 
would be s a f e i n Kimbrough's home, DHR r e t u r n e d 
Kimbrough's c h i l d r e n t o her cu s t o d y . " 

Kimbrough was sentenced t o 10 y e a r s i n p r i s o n and app e a l e d her 

c o n v i c t i o n and sentence b e f o r e her s c h e d u l e d p r o b a t i o n h e a r i n g 

c o u l d be h e l d ; however the r e c o r d i n d i c a t e s t h a t she has 

remained f r e e on bond d u r i n g her a p p e a l . 

Ankrom and Kimbrough a p p e a l e d t h e i r c o n v i c t i o n s t o the 

Court of C r i m i n a l A p p e a l s . In i t s o p i n i o n i n Ankrom, t h a t 

c o u r t h e l d t h a t the word " c h i l d " i n the chemical-endangerment 

s t a t u t e i n c l u d e d an unborn c h i l d : 

"Ankrom a l l e g e s t h a t the term ' c h i l d ' i n § 
26-15-3.2, A l a . Code 1975, does not i n c l u d e a v i a b l e 
f e t u s . The S t a t e responds t h a t the p l a i n meaning of 
the term ' c h i l d , ' as used i n the s t a t u t e , i n c l u d e s 
an unborn c h i l d . 

" ' P r i n c i p l e s of s t a t u t o r y c o n s t r u c t i o n i n s t r u c t 
t h i s C ourt t o i n t e r p r e t the p l a i n language of a 
s t a t u t e t o mean e x a c t l y what i t says and t o engage 
i n j u d i c i a l c o n s t r u c t i o n o n l y i f the language i n the 
s t a t u t e i s ambiguous.' Ex p a r t e P r a t t , 815 So. 2d 
532, 535 ( A l a . 2001). '[T]he fundamental r u l e [ i s ] 
t h a t c r i m i n a l s t a t u t e s are c o n s t r u e d s t r i c t l y 
a g a i n s t the S t a t e . ' Ex p a r t e Hyde, 778 So. 2d 237, 
239 n.2 ( A l a . 2000). 'The " r u l e of l e n i t y r e q u i r e s 
t h a t 'ambiguous c r i m i n a l s t a t u t e [ s ] ... be c o n s t r u e d 
i n f a v o r of the accused.'"' Ex p a r t e Bertram, 884 
So. 2d 889, 892 ( A l a . 2003) ( q u o t i n g C a s t i l l o v.  
U n i t e d S t a t e s , 530 U.S. 120, 131, 120 S.Ct. 2090, 
147 L.Ed. 2d 94 (2000)). 
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"'Although p e n a l s t a t u t e s are t o be 
s t r i c t l y c o n s t r u e d , c o u r t s are not r e q u i r e d 
t o abandon common sense. U n i t e d S t a t e s v.  
Green, 446 F.2d 1169, 1173 (5th C i r . 1971). 
Absent any i n d i c a t i o n t o the c o n t r a r y , the 
words must be g i v e n t h e i r o r d i n a r y and 
normal meaning. Day v. S t a t e , 378 So. 2d 
1156, 1158 ( A l a . Cr. App.), r e v e r s e d on 
o t h e r grounds, 378 So. 2d 1159 ( A l a . 
1979).' 

"Walker v. S t a t e , 428 So. 2d 139, 141 ( A l a . Crim. 
App. 1982) . 

"The l e g i s l a t u r e has s t a t e d t h a t ' [ t ] h e p u b l i c 
p o l i c y of the S t a t e of Alabama i s t o p r o t e c t l i f e , 
b o r n , and unborn. T h i s i s p a r t i c u l a r l y t r u e 
c o n c e r n i n g unborn l i f e t h a t i s c a p a b l e of l i v i n g 
o u t s i d e the womb.' § 26-22-1(a), A l a . Code 1975. 
Chapter 15 of T i t l e 26, A l a . Code 1975, does not 
d e f i n e the term ' c h i l d . ' However, Chapters 14 and 
16 of T i t l e 26, A l a . Code 1975, d e f i n e a ' c h i l d ' as 
a 'person' under the age of 18 y e a r s . § 26-14-1(3), 
A l a . Code 1975; § 26-16-2(1), A l a . Code 1975. 

" A l s o , the Alabama Supreme Court has i n t e r p r e t e d 
the term 'minor c h i l d ' i n Alabama's w r o n g f u l - d e a t h -
of-minor s t a t u t e t o i n c l u d e a v i a b l e f e t u s t h a t 
r e c e i v e d p r e n a t a l i n j u r i e s c a u s i n g death b e f o r e a 
l i v e b i r t h . E i c h v. Town of G u l f Shores, 293 A l a . 
95, 300 So. 2d 354 (1974). S p e c i f i c a l l y , the Court 
h e l d t h a t 'the p a r e n t s of an e i g h t and o n e - h a l f 
month o l d s t i l l b o r n f e t u s [are] e n t i t l e d t o m a i n t a i n 
an a c t i o n f o r the w r o n g f u l death of the c h i l d ' ; 
t h u s , the Court e x p l i c i t l y r e c o g n i z e d the v i a b l e 
f e t u s as a ' c h i l d . ' E i c h , 293 A l a . a t 100, 300 So. 
2d a t 358. 

"Furthermore, the d i c t i o n a r y d e f i n i t i o n of a 
word p r o v i d e s the meaning o r d i n a r y p e o p l e would g i v e 
the word. Carpet I n s t a l l a t i o n & S u p p l i e s of Glenco  
v. A l f a Mut. I n s . Co., 628 So. 2d 560, 562 ( A l a . 
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1993) . A c c o r d i n g t o Merriam-Webster's C o l l e g i a t e  
D i c t i o n a r y 214 (11th ed. 2003), the word ' c h i l d ' i s 
d e f i n e d as 'an unborn or r e c e n t l y born p e r s o n . ' The 
word ' c h i l d ' i s d e f i n e d i n B l a c k ' s Law D i c t i o n a r y 
254 (8th ed. 2004), as '[a] baby or f e t u s . ' 

"The p r e s e n t case i s s i m i l a r t o the s i t u a t i o n i n 
Whitner v. S t a t e , 328 S.C. 1, 492 S.E.2d 777 (1997). 
We f i n d the r e a s o n i n g of the South C a r o l i n a Supreme 
Cou r t i n t h a t case t o be p e r s u a s i v e . 

"In Whitner, a mother p l e a d e d g u i l t y t o c r i m i n a l 
c h i l d n e g l e c t , a v i o l a t i o n of S.C. Code Ann. § 
20-7-50 (1985), f o r c a u s i n g her baby t o be born w i t h 
c o c a i n e m e t a b o l i t e s i n i t s system by reason of the 
mother's i n g e s t i o n of c r a c k c o c a i n e d u r i n g the t h i r d 
t r i m e s t e r of her pregnancy. On a p p e a l , the South 
C a r o l i n a Supreme Co u r t h e l d t h a t the mother had been 
p r o p e r l y c o n v i c t e d of the charge. S.C. Code Ann. § 
20-7-50 (1985), p r o v i d e d i n r e l e v a n t p a r t : 'Any 
p e r s o n h a v i n g the l e g a l c u s t o d y of any c h i l d ... , 
who s h a l l , w i t h o u t l a w f u l excuse, r e f u s e or n e g l e c t 
to p r o v i d e ... the p r o p e r care and a t t e n t i o n f o r 
such c h i l d ... , so t h a t the l i f e , h e a l t h or comfort 
of such c h i l d ... i s endangered or i s l i k e l y t o be 
endangered, s h a l l be g u i l t y of a misdemeanor and 
s h a l l be p u n i s h e d w i t h i n the d i s c r e t i o n of the 
c i r c u i t c o u r t . ' Whitner, 328 S.C. a t 5, 492 S.E.2d 
at 77 9. The i s s u e on a p p e a l was whether t h a t 
s t a t u t e encompassed m a t e r n a l a c t s t h a t endanger or 
were l i k e l y t o endanger the l i f e , h e a l t h , or comfort 
of a v i a b l e f e t u s . I d . The Court s t a t e d t h a t 

" ' [ u ] n d e r [South C a r o l i n a ' s ] C h i l d r e n ' s 
Code, " c h i l d " means a "person under the age 
of e i g h t e e n . " S.C. Code Ann. § 20-7-30(1) 
(1985). The q u e s t i o n f o r t h i s C o u r t , 
t h e r e f o r e , i s whether a v i a b l e f e t u s i s a 
"person" f o r purposes of the C h i l d r e n ' s 
Code.' 

"328 S.C. a t 6, 492 S.E.2d a t 779. 
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"The South C a r o l i n a Supreme Court h e l d t h a t 
v i a b l e f e t u s i s a c h i l d under S.C. Code Ann. 
20-7-50 (1985), r e a s o n i n g : 

"'South C a r o l i n a law has l o n g 
r e c o g n i z e d t h a t v i a b l e f e t u s e s are persons 
h o l d i n g c e r t a i n l e g a l r i g h t s and 
p r i v i l e g e s . In 1960, t h i s C o u r t d e c i d e d 
H a l l v. Murphy, 236 S.C. 257, 113 S.E.2d 
790 (1960). That case concerned the 
a p p l i c a t i o n of South C a r o l i n a ' s w r o n g f u l 
death s t a t u t e t o an i n f a n t who d i e d f o u r 
hours a f t e r her b i r t h as a r e s u l t of 
i n j u r i e s s u s t a i n e d p r e n a t a l l y d u r i n g 
v i a b i l i t y . The A p p e l l a n t s argued t h a t a 
v i a b l e f e t u s was not a p e r s o n w i t h i n the 
p u r v i e w of the w r o n g f u l death s t a t u t e , 
because, i n t e r a l i a , a f e t u s i s thought t o 
have no s e p a r a t e b e i n g a p a r t from the 
mother. 

"'We found such a reason f o r e x c l u s i o n 
from r e c o v e r y "unsound, i l l o g i c a l and 
u n j u s t , " and c o n c l u d e d t h e r e was "no 
m e d i c a l or o t h e r b a s i s " f o r the "assumed 
i d e n t i t y " of mother and v i a b l e unborn 
c h i l d . I d . a t 262, 113 S.E.2d a t 793. In 
l i g h t of t h a t c o n c l u s i o n , t h i s Court 
unanimously h e l d : "We have no d i f f i c u l t y i n 
c o n c l u d i n g t h a t a f e t u s h a v i n g reached t h a t 
p e r i o d of p r e n a t a l m a t u r i t y where i t i s 
capable of independent l i f e a p a r t from i t s 
mother i s a p e r s o n . " I d . a t 263, 113 
S.E.2d a t 793 (emphasis added). 

"'Four years l a t e r , i n Fowler v.  
Woodward, 244 S.C. 608, 138 S.E.2d 42 
(1964), we i n t e r p r e t e d H a l l as s u p p o r t i n g 
a f i n d i n g t h a t a v i a b l e f e t u s i n j u r e d w h i l e 
s t i l l i n the womb need not be born a l i v e 
f o r another t o m a i n t a i n an a c t i o n f o r the 
w r o n g f u l death of the f e t u s . 

12 



1110176; 1110219 

i s a " ' " S i n c e a v i a b l e c h i l d 
p e r s o n b e f o r e s e p a r a t i o n from the  
body of i t s mother and s i n c e 
p r e n a t a l i n j u r i e s t o r t i o u s l y 
i n f l i c t e d on such a c h i l d are 
a c t i o n a b l e , i t i s apparent t h a t 
the c o m p l a i n t a l l e g e s such an 
'a c t , n e g l e c t or d e f a u l t ' by the 
defendant, t o the i n j u r y of the 
c h i l d 

" ' "  

"'"Once the concept of the  
unborn, v i a b l e c h i l d as a pe r s o n 
i s a c c e p t e d , we have no 
d i f f i c u l t y i n h o l d i n g t h a t a 
cause of a c t i o n f o r t o r t i o u s 
i n j u r y t o such a c h i l d a r i s e s 
i m m e d i a t e l y upon the i n f l i c t i o n 
of the i n j u r y . " 

" ' I d . a t 613, 138 S.E.2d a t 44 (emphasis 
added). Fowler makes p a r t i c u l a r l y c l e a r 
t h a t H a l l r e s t e d on the concept of the 
v i a b l e f e t u s as a person v e s t e d w i t h l e g a l 
r i g h t s . 

"'More r e c e n t l y , we h e l d the word 
"person" as used i n a c r i m i n a l s t a t u t e 
i n c l u d e s v i a b l e f e t u s e s . S t a t e v. Horne, 
282 S.C. 444, 319 S.E.2d 703 (1984), 
concerned South C a r o l i n a ' s murder s t a t u t e , 
S.C. Code Ann. § 16-3-10 (1976). The 
defendant i n t h a t case s t a b b e d h i s w i f e , 
who was n i n e months' pregnant, i n the neck, 
arms, and abdomen. A l t h o u g h d o c t o r s 
p erformed an emergency caesarean s e c t i o n t o 
d e l i v e r the c h i l d , the c h i l d d i e d w h i l e 
s t i l l i n the womb. The defendant was 
c o n v i c t e d of v o l u n t a r y manslaughter and 
ap p e a l e d h i s c o n v i c t i o n on the ground South 
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C a r o l i n a d i d not r e c o g n i z e the crime of 
f e t i c i d e . 

" ' T h i s C o u r t d i s a g r e e d . In a 
unanimous d e c i s i o n , we h e l d i t would be 
" g r o s s l y i n c o n s i s t e n t ... t o c o n s t r u e a 
v i a b l e f e t u s as a 'person' f o r the purposes 
of i m p o s i n g c i v i l l i a b i l i t y w h i l e r e f u s i n g 
t o g i v e i t a s i m i l a r c l a s s i f i c a t i o n i n the 
c r i m i n a l c o n t e x t . " I d . a t 447, 319 S.E.2d 
at 704 ( c i t i n g Fowler v. Woodward, s u p r a ) . 
A c c o r d i n g l y , the Court r e c o g n i z e d the crime 
of f e t i c i d e w i t h r e s p e c t t o v i a b l e f e t u s e s . 

" ' S i m i l a r l y , we do not see any 
r a t i o n a l b a s i s f o r f i n d i n g a v i a b l e f e t u s 
i s not a "person" i n the p r e s e n t c o n t e x t . 
Indeed, i t would be a b s u r d to r e c o g n i z e the 
v i a b l e f e t u s as a person f o r purposes of 
homicide laws and w r o n g f u l death s t a t u t e s 
but not f o r purposes of s t a t u t e s 
p r o s c r i b i n g c h i l d abuse. Our h o l d i n g i n 
H a l l t h a t a v i a b l e f e t u s i s a p e r s o n r e s t e d 
p r i m a r i l y on the p l a i n meaning of the word 
"person" i n l i g h t of e x i s t i n g m e d i c a l 
knowledge c o n c e r n i n g f e t a l development. We 
do not b e l i e v e t h a t the p l a i n and o r d i n a r y 
meaning of the word "person" has changed i n 
any way t h a t would now deny v i a b l e f e t u s e s 
s t a t u s as p e r s o n s . 

"'The p o l i c i e s e n u n c i a t e d i n the 
C h i l d r e n ' s Code a l s o s u p p o r t our p l a i n 
meaning r e a d i n g of "person." S.C. Code 
Ann. § 20-7-20(C) (1985), which d e s c r i b e s 
South C a r o l i n a ' s p o l i c y c o n c e r n i n g 
c h i l d r e n , e x p r e s s l y s t a t e s : " I t s h a l l be 
the p o l i c y of t h i s S t a t e t o c o n c e n t r a t e on 
the p r e v e n t i o n of c h i l d r e n ' s problems as 
the most i m p o r t a n t s t r a t e g y which can be 
p l a n n e d and implemented on b e h a l f of 
c h i l d r e n and t h e i r f a m i l i e s . " (emphasis 
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added). The abuse or n e g l e c t of a c h i l d a t 
any time d u r i n g c h i l d h o o d can e x a c t a 
p r o f o u n d t o l l on the c h i l d h e r s e l f as w e l l 
as on s o c i e t y as a whole. However, the 
consequences of abuse or n e g l e c t which 
ta k e s p l a c e a f t e r b i r t h o f t e n p a l e i n 
comparison t o those r e s u l t i n g from abuse 
s u f f e r e d by the v i a b l e f e t u s b e f o r e b i r t h . 
T h i s p o l i c y of p r e v e n t i o n s u p p o r t s a 
r e a d i n g of the word "person" t o i n c l u d e 
v i a b l e f e t u s e s . Furthermore, the scope of 
the C h i l d r e n ' s Code i s q u i t e broad. I t 
a p p l i e s " t o a l l c h i l d r e n who have need of 
s e r v i c e s . " S.C. Code Ann. § 20-7-20(B) 
(1985) (emphasis added). When c o u p l e d w i t h 
the comprehensive r e m e d i a l purposes of the 
Code, t h i s language s u p p o r t s the i n f e r e n c e 
t h a t the l e g i s l a t u r e i n t e n d e d t o i n c l u d e 
v i a b l e f e t u s e s w i t h i n the scope of the 
Code's p r o t e c t i o n . ' 

"Whitner, 328 S.C. a t 6-8, 492 S.E.2d a t 779-81. 

" L i k e w i s e , i n the p r e s e n t case, we do not see 
any reason to h o l d t h a t a v i a b l e f e t u s i s not 
i n c l u d e d i n the term ' c h i l d , ' as t h a t term i s used 
i n § 26-15-3.2, A l a . Code 1975. Not o n l y have the 
c o u r t s of t h i s S t a t e i n t e r p r e t e d the term ' c h i l d ' t o 
i n c l u d e a v i a b l e f e t u s i n o t h e r c o n t e x t s , the 
d i c t i o n a r y d e f i n i t i o n of the term ' c h i l d ' e x p l i c i t l y 
i n c l u d e s an unborn person or a f e t u s . In everyday 
usage, t h e r e i s n o t h i n g e x t r a o r d i n a r y about u s i n g 
the term ' c h i l d ' t o i n c l u d e a v i a b l e f e t u s . For 
example, i t i s not uncommon f o r someone to s t a t e 
t h a t a mother i s pregnant w i t h her f i r s t ' c h i l d . ' 
U n l e s s the l e g i s l a t u r e s p e c i f i c a l l y s t a t e s 
o t h e r w i s e , the term ' c h i l d ' i s s i m p l y a more g e n e r a l 
term t h a t encompasses the more s p e c i f i c term ' v i a b l e 
f e t u s . ' I f the l e g i s l a t u r e d e s i r e s t o p r o s c r i b e 
conduct a g a i n s t o n l y a ' v i a b l e f e t u s , ' i t i s 
n e c e s s a r y t o use t h a t s p e c i f i c term. However, i f 
the l e g i s l a t u r e d e s i r e s t o p r o s c r i b e conduct a g a i n s t 
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a v i a b l e f e t u s and a l l o t h e r persons under a c e r t a i n 
age, the term ' c h i l d ' i s s u f f i c i e n t t o convey t h a t 
meaning. In f a c t , p r o s c r i b i n g conduct a g a i n s t a 
' c h i l d ' and a ' v i a b l e f e t u s ' would be redundant. 

"The term ' c h i l d ' i n § 26-15-3.2, A l a . Code 
1975, i s unambiguous; thus , t h i s C o u r t must 
i n t e r p r e t the p l a i n language of the s t a t u t e t o mean 
e x a c t l y what i t says and not engage i n j u d i c i a l 
c o n s t r u c t i o n of the language i n the s t a t u t e . A l s o , 
because the s t a t u t e i s unambiguous, the r u l e of 
l e n i t y does not a p p l y . We do not see any r a t i o n a l 
b a s i s f o r c o n c l u d i n g t h a t the p l a i n and o r d i n a r y 
meaning of the term ' c h i l d ' does not i n c l u d e a 
v i a b l e f e t u s . " 

Ankrom, So. 3d a t . C i t i n g Ankrom, the Court of 

C r i m i n a l Appeals a f f i r m e d Kimbrough's c o n v i c t i o n i n an 

u n p u b l i s h e d memorandum. 

As noted, both Ankrom and Kimbrough s e p a r a t e l y p e t i t i o n e d 

t h i s C ourt f o r a w r i t of c e r t i o r a r i , a l l e g i n g t h a t the i s s u e 

d e c i d e d by the Court of C r i m i n a l Appeals i n t h e i r r e s p e c t i v e 

cases p r e s e n t e d a m a t e r i a l q u e s t i o n of f i r s t i m p r e s s i o n f o r 

t h i s C o u r t . 

I I . S t a n d a r d of Review 

"We r e v i e w q u e s t i o n s of s t a t u t o r y c o n s t r u c t i o n and 

i n t e r p r e t a t i o n de novo, g i v i n g no d e f e r e n c e t o the t r i a l 

c o u r t ' s c o n c l u s i o n s . Greene v. Thompson, 554 So. 2d 376 ( A l a . 

1989)." P i t t s v. Gangi, 896 So. 2d 433, 434 ( A l a . 2004). 
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I I I . D i s c u s s i o n 

Ankrom and Kimbrough were c o n v i c t e d of v i o l a t i n g the 

chemical-endangerment s t a t u t e by c a u s i n g t h e i r unborn c h i l d r e n 

t o i n g e s t a c o n t r o l l e d s u bstance. The f a c t s of the 

p e t i t i o n e r s ' cases are not d i s p u t e d ; t h u s , the o n l y i s s u e 

b e f o r e t h i s C o u r t i s whether the chemical-endangerment s t a t u t e 

governs the p e t i t i o n e r s ' conduct. We conclude t h a t i t does. 

The chemical-endangerment s t a t u t e , § 26-15-3.2, A l a . Code 

1975, p r o v i d e s : 

"(a) A r e s p o n s i b l e person commits the crime of 
c h e m i c a l endangerment of e x p o s i n g a c h i l d t o an 
environment i n which he or she does any of the 
f o l l o w i n g : 

"(1) Knowingly, r e c k l e s s l y , or 
i n t e n t i o n a l l y causes or p e r m i t s a c h i l d t o 
be exposed t o , [ 1 ] t o i n g e s t or i n h a l e , or 

1We note t h a t , a l t h o u g h the word "expose" i s not d e f i n e d 
i n the chemical-endangerment s t a t u t e and none of the p a r t i e s 
have r a i s e d the meaning of t h a t word as an i s s u e i n t h i s case, 
t h a t word i n a s i m i l a r s t a t u t e i n another s t a t e has been 
i n t e r p r e t e d t o mean p l a c i n g a c h i l d i n a s i t u a t i o n t h a t 
i n v o l v e s a r i s k of p h y s i c a l harm. See S t a t e v. G a l l e g o s , 171 
P.3d 426, 430 (Utah 2007) : 

"We agree w i t h d e f e n d a n t s ' argument t h a t t h e r e 
must be an a c t u a l r i s k of harm t o a c h i l d i n o r d e r 
f o r conduct to c o n s t i t u t e 'exposure' under the 
s t a t u t e . ... 

"... I f the mere pr e s e n c e , f o r example, of a 
c o n t r o l l e d substance i n the same room or house w i t h 
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to have c o n t a c t w i t h a c o n t r o l l e d 
s u b stance, c h e m i c a l substance, or drug 
p a r a p h e r n a l i a as d e f i n e d i n S e c t i o n 
13A-12-260. A v i o l a t i o n under t h i s 
s u b d i v i s i o n i s a C l a s s C f e l o n y . 

"(2) V i o l a t e s s u b d i v i s i o n (1) and a 
c h i l d s u f f e r s s e r i o u s p h y s i c a l i n j u r y by 
exposure t o , i n g e s t i o n o f , i n h a l a t i o n o f , 
or c o n t a c t w i t h a c o n t r o l l e d s u bstance, 
c h e m i c a l substance, or drug p a r a p h e r n a l i a . 
A v i o l a t i o n under t h i s s u b d i v i s i o n i s a 
C l a s s B f e l o n y . 

"(3) V i o l a t e s s u b d i v i s i o n (1) and the 
exposure, i n g e s t i o n , i n h a l a t i o n , or c o n t a c t 
r e s u l t s i n the death of the c h i l d . A 
v i o l a t i o n under t h i s s u b d i v i s i o n i s a C l a s s 
A f e l o n y . 

"(b) The c o u r t s h a l l impose punishment p u r s u a n t 
to t h i s s e c t i o n r a t h e r than i m p o s ing punishment 
a u t h o r i z e d under any o t h e r p r o v i s i o n of law, u n l e s s 
another p r o v i s i o n of law p r o v i d e s f o r a g r e a t e r 
p e n a l t y or a l o n g e r term of imprisonment. 

"(c) I t i s an a f f i r m a t i v e defense t o a 
v i o l a t i o n of t h i s s e c t i o n t h a t the c o n t r o l l e d 
substance was p r o v i d e d by l a w f u l p r e s c r i p t i o n f o r 
the c h i l d , and t h a t i t was a d m i n i s t e r e d t o the c h i l d 
i n accordance w i t h the p r e s c r i p t i o n i n s t r u c t i o n s 
p r o v i d e d w i t h the c o n t r o l l e d s u b s t a n c e . " 

c h i l d r e n c o n s t i t u t e s endangerment, many i n n o c e n t 
p o s s e s s o r s of l e g a l p r e s c r i p t i o n drugs i n secure 
p l a c e s i n t h e i r homes would be co m m i t t i n g f e l o n i e s 
under the s t a t u t e . C h i l d r e n are not 'exposed t o ' 
substances they cannot a c q u i r e or be harmed by even 
though they may be under the same r o o f w i t h them." 
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The p e t i t i o n e r s r a i s e t h r e e main arguments on a p p e a l . 

F i r s t , the p e t i t i o n e r s argue t h a t the Court of C r i m i n a l 

A ppeals m i s a p p l i e d the chemical-endangerment s t a t u t e i n Ankrom 

when i t a p p l i e d t h a t s t a t u t e t o the use of a c o n t r o l l e d 

substance by a pregnant woman t h a t r e s u l t e d i n the i n g e s t i o n 

of t h a t c o n t r o l l e d substance by her unborn c h i l d . Next, the 

p e t i t i o n e r s argue t h a t the Co u r t of C r i m i n a l A p p e a l s ' d e c i s i o n 

i n Ankrom i s bad p u b l i c p o l i c y . F i n a l l y , the p e t i t i o n e r s 

argue t h a t the Court of C r i m i n a l A p p e a l s ' d e c i s i o n i n Ankrom 

v i o l a t e s b o t h the U n i t e d S t a t e s C o n s t i t u t i o n and the Alabama 

C o n s t i t u t i o n . 

A. 

THE COURT OF CRIMINAL APPEALS ERRED IN ANKROM WHEN IT APPLIED  

THE CHEMICAL-ENDANGERMENT STATUTE TO THE USE OF A CONTROLLED  

SUBSTANCE BY A PREGNANT WOMAN THAT RESULTED IN THE INGESTION  

OF THAT CONTROLLED SUBSTANCE BY HER UNBORN CHILD. 

The p e t i t i o n e r s p r e s e n t seven arguments i n su p p o r t of 

t h e i r p o s i t i o n t h a t the chemical-endangerment s t a t u t e does not 

p r o t e c t unborn c h i l d r e n . 

1. The word " c h i l d , " as used i n the chemical-endangerment  

s t a t u t e , does not i n c l u d e an unborn c h i l d . 
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Ankrom argues t h a t " [ t ] h e l e g i s l a t u r e d i d not i n t e n d f o r 

the term ' c h i l d ' as used i n [the chemical-endangerment 

s t a t u t e ] t o i m p l i e d l y i n c l u d e an unborn c h i l d , " Ankrom's 

b r i e f , a t 6, and s t a t e s t h a t t h i s "Court must determine the 

i n t e n t of the l e g i s l a t u r e and a s c r i b e meaning to the word 

' c h i l d ' t h a t comports w i t h the l e g i s l a t u r e ' s i n t e n t . " 

Ankrom's b r i e f , a t 8-9. She argues t h a t " [ c ] r i m i n a l s t a t u t e s 

are t o be s t r i c t l y c o n s t r u e d i n f a v o r of those persons sought  

t o be s u b j e c t e d t o t h e i r o p e r a t i o n " and t h a t " a l l doubts 

c o n c e r n i n g s t a t u t o r y i n t e r p r e t a t i o n are t o predominate i n  

f a v o r of the accused." Ankrom's b r i e f , a t 7. S i m i l a r l y , 

Kimbrough argues t h a t "[b]ecause t h i s i s a c r i m i n a l case, any 

p e r c e i v e d a m b i g u i t y i n the c h e m i c a l endangerment s t a t u t e must 

be r e s o l v e d i n f a v o r of r e v e r s i n g the c o n v i c t i o n . " In s u p p o r t 

of her argument, Kimbrough c i t e s Ex p a r t e Bertram, 884 So. 2d 

889 ( A l a . 2003), and argues t h a t the C o u r t of C r i m i n a l Appeals 

" i n c o r r e c t l y d e t e r m i n e d t h a t i t need not observe the r u l e of 

l e n i t y because the word ' c h i l d ' p l a i n l y a p p l i e d t o a ' v i a b l e 

f e t u s . ' ... [H]owever, i t s a n a l y s i s demonstrates t h a t the 

term ' c h i l d ' i s , a t b e s t , ambiguous." Kimbrough's b r i e f , a t 

24. Thus, Kimbrough argues, " i t i s c l e a r t h a t t h i s C ourt must 
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r e j e c t the [Court of C r i m i n a l Appeals'] d e c i s i o n u s u r p i n g the 

l e g i s l a t i v e f u n c t i o n and r e w r i t i n g Alabama law." Kimbrough's 

b r i e f , a t 25. 

In Bertram, t h i s C ourt s t a t e d : 

"'A b a s i c r u l e of r e v i e w i n c r i m i n a l cases i s 
t h a t c r i m i n a l s t a t u t e s are t o be s t r i c t l y c o n s t r u e d  
i n f a v o r of those persons sought t o be s u b j e c t e d t o 
t h e i r o p e r a t i o n , i . e . , d e f e n d a n t s . 

" ' P e n a l s t a t u t e s are t o reach no f u r t h e r i n 
meaning than t h e i r words. 

"'One who commits an a c t which does not come 
w i t h i n the words of a c r i m i n a l s t a t u t e , a c c o r d i n g t o 
the g e n e r a l and p o p u l a r u n d e r s t a n d i n g of those 
words, when they are not used t e c h n i c a l l y , i s not t o  
be p u n i s h e d t h e r e u n d e r , merely because the a c t may  
contravene the p o l i c y of the s t a t u t e . 

"'No pers o n i s t o be made s u b j e c t t o p e n a l 
s t a t u t e s by i m p l i c a t i o n and a l l doubts c o n c e r n i n g  
t h e i r i n t e r p r e t a t i o n are t o predominate i n f a v o r of 
the accused.'" 

884 So. 2d a t 891 ( q u o t i n g Clements v. S t a t e , 370 So. 2d 723, 

725 ( A l a . 1979) ( c i t a t i o n s o m i t t e d ; emphasis added i n 

B e r t r a m ) ) . 

In a s c e r t a i n i n g the l e g i s l a t u r e ' s i n t e n t i n e n a c t i n g a 

s t a t u t e , t h i s C o u r t w i l l f i r s t attempt t o a s s i g n p l a i n meaning 

to the language used by the l e g i s l a t u r e . As the Cou r t of 

C r i m i n a l Appeals e x p l a i n e d i n Walker v. S t a t e , 428 So. 2d 139, 
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141 ( A l a . Crim. App. 1982), " [ a ] l t h o u g h p e n a l s t a t u t e s are t o 

be s t r i c t l y c o n s t r u e d , c o u r t s are not r e q u i r e d t o abandon 

common sense. Absent any i n d i c a t i o n t o the c o n t r a r y , the 

words must be g i v e n t h e i r o r d i n a r y and normal meaning." 

( C i t a t i o n s omitted.) S i m i l a r l y , t h i s C o u r t has h e l d t h a t 

" [ t ] h e fundamental r u l e of s t a t u t o r y c o n s t r u c t i o n i s t o 

a s c e r t a i n and g i v e e f f e c t t o the i n t e n t of the l e g i s l a t u r e i n 

e n a c t i n g the s t a t u t e . I f p o s s i b l e , the i n t e n t of the 

l e g i s l a t u r e s h o u l d be g a t h e r e d from the language of the 

s t a t u t e i t s e l f . " Volkswagen of America, In c . v. D i l l a r d , 579 

So. 2d 1301, 1305 ( A l a . 1991). 

We l o o k f i r s t f o r t h a t i n t e n t i n the words of the 

s t a t u t e . As t h i s C ourt s t a t e d i n Ex p a r t e P f i z e r , I n c . , 746 

So. 2d 960, 964 ( A l a . 1999): 

"'When the language of a s t a t u t e i s p l a i n and 
unambiguous, as i n t h i s case, c o u r t s must e n f o r c e 
the s t a t u t e as w r i t t e n by g i v i n g the words of the 
s t a t u t e t h e i r o r d i n a r y p l a i n meaning -- they must 
i n t e r p r e t t h a t language t o mean e x a c t l y what i t says 
and thus g i v e e f f e c t t o the apparent i n t e n t of the 
L e g i s l a t u r e . ' Ex p a r t e T.B., 698 So. 2d 127, 130 
(A l a . 1997). J u s t i c e Houston wrote the f o l l o w i n g 
f o r t h i s C ourt i n DeKalb County LP Gas Co. v.  
Suburban Gas, I n c . , 729 So. 2d 270 ( A l a . 1998): 

" ' I n d e t e r m i n i n g the meaning of a 
s t a t u t e , t h i s C o u r t l o o k s t o the p l a i n 
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meaning of the words as w r i t t e n by the 
l e g i s l a t u r e . As we have s a i d : 

"'"'Words used i n a s t a t u t e 
must be g i v e n t h e i r n a t u r a l , 
p l a i n , o r d i n a r y , and commonly 
u n d e r s t o o d meaning, and where 
p l a i n language i s used a c o u r t i s 
bound t o i n t e r p r e t t h a t language 
to mean e x a c t l y what i t says. I f 
the language of the s t a t u t e i s 
unambiguous, then t h e r e i s no 
room f o r j u d i c i a l c o n s t r u c t i o n 
and the c l e a r l y e x p r e s s e d i n t e n t 
of the l e g i s l a t u r e must be g i v e n 
e f f e c t . ' " 

"'Blue Cross & Blue S h i e l d v. N i e l s e n , 714 
So. 2d 293, 296 ( A l a . 1998) ( q u o t i n g IMED  
Corp. v. Systems Eng'g A s s o c s . Corp., 602 
So. 2d 344, 346 ( A l a . 1992)); see a l s o 
T u s c a l o o s a County Comm'n v. Deputy  
S h e r i f f s ' Ass'n, 589 So. 2d 687, 689 ( A l a . 
19 91); C o a s t a l S t a t e s Gas T r a n s m i s s i o n Co.  
v. Alabama Pub. Serv. Comm'n, 524 So. 2d 
357, 360 ( A l a . 1988); Alabama Farm Bureau  
Mut. Cas. I n s . Co. v. C i t y of H a r t s e l l e , 
460 So. 2d 1219, 1223 ( A l a . 1984); Dumas  
B r o t h e r s Mfg. Co. v. Southern Guar. I n s .  
Co., 431 So. 2d 534, 536 ( A l a . 1983); Town  
of L o x l e y v. R o s i n t o n Water, Sewer & F i r e  
P r o t e c t i o n Auth., I n c . , 376 So. 2d 705, 708 
( A l a . 1979). I t i s t r u e t h a t when l o o k i n g 
a t a s t a t u t e we might sometimes t h i n k t h a t 
the r a m i f i c a t i o n s of the words are 
i n e f f i c i e n t or u n u s u a l . However, i t i s our 
jo b t o say what the law i s , not t o say what 
i t s h o u l d be. T h e r e f o r e , o n l y i f t h e r e i s 
no r a t i o n a l way t o i n t e r p r e t the words as 
s t a t e d w i l l we l o o k beyond those words t o 
determine l e g i s l a t i v e i n t e n t . To a p p l y a 
d i f f e r e n t p o l i c y would t u r n t h i s C ourt i n t o 
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a l e g i s l a t i v e body, and d o i n g t h a t , of 
co u r s e , would be u t t e r l y i n c o n s i s t e n t w i t h 
the d o c t r i n e of s e p a r a t i o n of powers. See  
Ex p a r t e T.B. , 698 So. 2d 127, 130 ( A l a . 
1997) .'" 

Thus, o n l y when language i n a s t a t u t e i s ambiguous w i l l t h i s 

C o urt engage i n s t a t u t o r y c o n s t r u c t i o n . As we s t a t e d i n Ex  

p a r t e P r a t t , 815 So. 2d 532, 535 ( A l a . 2001), " [ p ] r i n c i p l e s of 

s t a t u t o r y c o n s t r u c t i o n i n s t r u c t t h i s C ourt t o i n t e r p r e t the 

p l a i n language of a s t a t u t e t o mean e x a c t l y what i t says and 

to engage i n j u d i c i a l c o n s t r u c t i o n o n l y i f the language i n the 

s t a t u t e i s ambiguous." 

As the Court of C r i m i n a l Appeals e x p l a i n e d i n Ankrom, the 

r u l e of c o n s t r u c t i o n r e f e r e n c e d i n Bertram a p p l i e s o n l y where 

the language of the s t a t u t e i n q u e s t i o n i s ambiguous; the 

i s s u e i n these cases i s whether the p l a i n , o r d i n a r y , and 

normal meaning of the word " c h i l d " i n c l u d e s an unborn c h i l d . 

C o n c l u d i n g t h a t the word " c h i l d " i n the chemical-endangerment 

s t a t u t e p l a i n l y and unambiguously i n c l u d e s unborn c h i l d r e n , 

the Court of C r i m i n a l Appeals s t a t e d i n Ankrom t h a t i t was 

d e c l i n i n g t o "engage i n j u d i c i a l c o n s t r u c t i o n . " So. 3d a t 
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Kimbrough argues t h a t "the c h e m i c a l endangerment s t a t u t e , 

by i t s p l a i n language, does not a p p l y t o unborn c h i l d r e n , 

pregnant women, or the b i o l o g i c a l p r o c e s s e s t h a t occur d u r i n g 

pregnancy, l a b o r , or d e l i v e r y . " Kimbrough's b r i e f , a t 10. 

Kimbrough argues t h a t " [ t ] h e r e i s no h i n t i n the terms of t h i s 

s t a t u t e as they are 'commonly und e r s t o o d ' t h a t i t has any 

a p p l i c a t i o n t o a pregnant woman's r e l a t i o n s h i p t o her f e t u s . " 

Kimbrough's b r i e f , a t 12. I n s t e a d , Kimbrough argues, " [ t ] h e 

o r d i n a r y meaning of [the word ' c h i l d ' i n the c h e m i c a l -

endangerment s t a t u t e ] i s l i m i t e d t o c h i l d r e n who have been 

born and t h e r e f o r e e x i s t i n a w o r l d where they might come i n 

c o n t a c t w i t h drug p a r a p h e r n a l i a or p l a c e s where drugs are made 

or s o l d . " Kimbrough's b r i e f , a t 12. 

Kimbrough a l s o argues t h a t " [ t ] h e e x t r i n s i c m a t e r i a l s 

r e l i e d upon by the Court of C r i m i n a l Appeals do not su p p o r t 

expanding the law t o h o l d pregnant women c r i m i n a l l y l i a b l e i n 

r e l a t i o n t o the v i a b l e f e t u s they c a r r y . " Kimbrough's b r i e f , 

a t 19. She argues t h a t the chemical-endangerment s t a t u t e i s 

ambiguous because, she says, the Cou r t of C r i m i n a l Appeals 

"had t o r e s o r t t o e x t r i n s i c m a t e r i a l t o s u p p o r t i t s p u r p o r t e d 

p l a i n language i n t e r p r e t a t i o n . " Kimbrough's b r i e f , a t 19. 
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That " r e l i a n c e " on t h a t e x t r i n s i c m a t e r i a l , Kimbrough argues, 

" c l e a r l y acknowledges t h a t the term ' c h i l d ' i n [the c h e m i c a l -

endangerment s t a t u t e ] i s , a t b e s t , ambiguous." Kimbrough's 

b r i e f , a t 19. A d d i t i o n a l l y , Kimbrough argues t h a t , even i f 

the Court of C r i m i n a l Appeals c o r r e c t l y a p p l i e d the 

d e f i n i t i o n s i t c i t e d , those d e f i n i t i o n s were s e l e c t e d i n an 

" a r b i t r a r y " manner, and t h e i r s e l e c t i o n demonstrates the 

" s e l e c t i o n of a f a v o r i t e d e f i n i t i o n " r a t h e r than a p l a i n 

r e a d i n g of the s t a t u t e . Kimbrough's b r i e f , a t 15-16. 

C o n v e r s e l y , the S t a t e argues t h a t " [ t ] h e p l a i n meaning of 

the word ' c h i l d , ' as used i n the [chemical-endangerment] 

s t a t u t e , i n c l u d e s an unborn c h i l d . " The S t a t e admits t h a t the 

chemical-endangerment s t a t u t e does not d e f i n e the word 

" c h i l d , " but i t argues t h a t "an unborn c h i l d i s a p e r s o n . " 

C i t i n g t h i s C o u r t ' s d e c i s i o n i n Carpet I n s t a l l a t i o n & S u p p l i e s  

of Glencoe v. A l f a M u t ual Insurance Co., 628 So. 2d 560, 562 

( A l a . 1993), the S t a t e argues t h a t " [ t ] h i s C ourt has s t a t e d 

t h a t the d i c t i o n a r y d e f i n i t i o n of a word p r o v i d e s the meaning 

o r d i n a r y p e o p l e g i v e the word." The S t a t e then c i t e s 

d e f i n i t i o n s of the word " c h i l d " from B l a c k ' s Law D i c t i o n a r y 

271 (9th ed. 2009) ("[a] baby or f e t u s " ) , and Merriam-
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Webster's C o l l e g i a t e D i c t i o n a r y 214 (11th ed. 2008) ("an 

unborn or r e c e n t l y born p e r s o n " ) . S t a t e ' s b r i e f i n Ankrom, a t 

8. 

As the d e f i n i t i o n s c i t e d by the S t a t e i n d i c a t e , the p l a i n 

meaning of the word " c h i l d " i s b r o a d enough t o encompass a l l 

c h i l d r e n — born and unborn -- i n c l u d i n g Ankrom's and 

Kimbrough's unborn c h i l d r e n i n the cases b e f o r e us. As the 

Court of C r i m i n a l Appeals s a i d i n Ankrom: 

" L i k e w i s e , i n the p r e s e n t case, we do not see 
any reason t o h o l d t h a t a v i a b l e f e t u s i s not 
i n c l u d e d i n the term ' c h i l d , ' as t h a t term i s used 
i n § 26-15-3.2, A l a . Code 1975. Not o n l y have the 
c o u r t s of t h i s S t a t e i n t e r p r e t e d the term ' c h i l d ' t o 
i n c l u d e a v i a b l e f e t u s i n o t h e r c o n t e x t s , the 
d i c t i o n a r y d e f i n i t i o n of the term ' c h i l d ' e x p l i c i t l y 
i n c l u d e s an unborn p e r s o n or a f e t u s . In everyday 
usage, t h e r e i s n o t h i n g e x t r a o r d i n a r y about u s i n g 
the term ' c h i l d ' t o i n c l u d e a v i a b l e f e t u s . For 
example, i t i s not uncommon f o r someone to s t a t e 
t h a t a mother i s pregnant w i t h her f i r s t ' c h i l d . ' 
U n l e s s the l e g i s l a t u r e s p e c i f i c a l l y s t a t e s 
o t h e r w i s e , the term ' c h i l d ' i s s i m p l y a more g e n e r a l 
term t h a t encompasses the more s p e c i f i c term ' v i a b l e 
f e t u s . ' I f the l e g i s l a t u r e d e s i r e s t o p r o s c r i b e 
conduct a g a i n s t o n l y a ' v i a b l e f e t u s , ' i t i s 
n e c e s s a r y t o use t h a t s p e c i f i c term. However, i f the 
l e g i s l a t u r e d e s i r e s t o p r o s c r i b e conduct a g a i n s t a 
v i a b l e f e t u s and a l l o t h e r persons under a c e r t a i n 
age, the term ' c h i l d ' i s s u f f i c i e n t t o convey t h a t 
meaning. In f a c t , p r o s c r i b i n g conduct a g a i n s t a 
' c h i l d ' and a ' v i a b l e f e t u s ' would be redundant. 

"The term ' c h i l d ' i n § 26-15-3.2, A l a . Code 
1975, i s unambiguous; t h u s , t h i s C ourt must 
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i n t e r p r e t the p l a i n language of the s t a t u t e t o mean 
e x a c t l y what i t says and not engage i n j u d i c i a l 
c o n s t r u c t i o n of the language i n the s t a t u t e . A l s o , 
because the s t a t u t e i s unambiguous, the r u l e of 
l e n i t y does not a p p l y . We do not see any r a t i o n a l 
b a s i s f o r c o n c l u d i n g t h a t the p l a i n and o r d i n a r y 
meaning of the term ' c h i l d ' does not i n c l u d e a 
v i a b l e f e t u s . " 

We f i n d t h i s r e a s o n i n g p e r s u a s i v e and agree w i t h the Cou r t of 

C r i m i n a l Appeals t h a t the p l a i n meaning of the word " c h i l d " i n 

the chemical-endangerment s t a t u t e i n c l u d e s unborn c h i l d r e n . 

In her r e p l y b r i e f , Ankrom argues t h a t the use of the 

word " o r " i n bot h d e f i n i t i o n s c i t e d by the S t a t e i s 

d i s j u n c t i v e , meaning t h a t o n l y one of the p o s s i b l e d e f i n i t i o n s 

c o u l d be a p p l i c a b l e : i . e . , i f the word " c h i l d " can mean 

" r e c e n t l y born p e r s o n " then i t cannot a l s o mean "unborn 

p e r s o n " ; i f " c h i l d " can mean "unborn p e r s o n " then i t cannot 

a l s o mean " r e c e n t l y born p e r s o n . " Ankrom argues t h a t " i t i s 

c l e a r t h a t the Alabama l e g i s l a t u r e ' s i n t e n t c o i n c i d e s w i t h the 

p o r t i o n of B l a c k ' s and Merriam-Webster's d i c t i o n a r i e s t h a t 

says 'baby' 'or r e c e n t l y born p e r s o n . ' " Ankrom's r e p l y b r i e f , 

a t 6. 

The use of the word " o r , " however, does not always 

i n d i c a t e t h a t o n l y one of the j o i n e d words i s a p p l i c a b l e i n a 

p a r t i c u l a r s i t u a t i o n . T h i s Court has r e p e a t e d l y r e c o g n i z e d 

28 



1110176; 1110219 

t h a t the word " o r " i s not always i n t e n d e d t o ex p r e s s s t r i c t 

d i s j u n c t i o n . As t h i s C ourt s t a t e d i n R u t l a n d v. Emanuel, 202 

A l a . 269, 272, 80 So. 107, 110 (1918), " [ i ] t i s h a r d l y 

n e c e s s a r y t o add t h a t , n o t w i t h s t a n d i n g the words 'and' and 

'or' a r e , when a b s t r a c t l y c o n s i d e r e d , unambiguous i n t h e i r 

r e s p e c t i v e meanings, the j u d i c i a l f u n c t i o n of r e a d i n g one of 

them as i f the o t h e r had been used i s not t h e r e b y r e s t r i c t e d . " 

See a l s o H i l l i a r d v. B i n f o r d ' s H e i r s , 10 A l a . 977, 996 (1847); 

In re O p i n i o n of the J u s t i c e s , 252 A l a . 194, 198, 41 So. 2d 

559, 563 (1949). 2 

2The m u l t i p l e p o s s i b i l i t i e s f o r the use and meaning of the 
word " o r " are n o t h i n g new; as t h i s Court e x p l a i n e d i n H a r r i s  
v. P a r k e r , 41 A l a . 604, 605 (1868): 

" T h i s c o n s t r u c t i o n of the language might be adopted, 
i f we were bound t o c o n s t r u e the word i n the sense 
i n which i t i s used by the b e s t w r i t e r s of the 
E n g l i s h language, and thus s a c r i f i c e the obvious 
meaning 'Or' i s d e f i n e d t o be a ' c o n n e c t i v e , 
t h a t marks an a l t e r n a t i v e ; ' 'one of two; e i t h e r ; 
o t h e r . ' In s t r i c t a c c u r a c y , such i s i t s 
s i g n i f i c a t i o n But i t i s not always used i n 
t h a t sense. I t i s o f t e n , i n common p a r l a n c e , and 
even i n w r i t t e n i n s t r u m e n t s , used i n the sense of 
'both.' ... Our S a v i o r says: 'For when two or 
t h r e e are g a t h e r e d t o g e t h e r i n my name, t h e r e am I 
i n the m i d s t of them;' y e t the C h r i s t i a n w o r l d does 
not u n d e r s t a n d t h a t t e x t t o i m p l y an assurance of 
h i s presence when one or the o t h e r of the s p e c i f i e d 
numbers are g a t h e r e d t o g e t h e r , l e a v i n g i t 
undetermined which. On the c o n t r a r y , i t i s 
u n d e r s t o o d t o convey a promise of presence b o t h i n 
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2. Other s t a t u t e s i n the Alabama Code r e q u i r e t h i s C ourt t o  

i n t e r p r e t the word " c h i l d " as e x c l u d i n g unborn c h i l d r e n . 

Ankrom argues t h a t " [ t ] h e r e are many c l u e s throughout 

T i t l e 26 and o t h e r Alabama Code S e c t i o n s which show t h a t the 

l e g i s l a t u r e d i d not i n t e n d f o r [the chemical-endangerment 

s t a t u t e ] t o a p p l y t o an unborn c h i l d or f e t u s . " Ankrom's 

b r i e f , a t 9. She c i t e s § 26-14-1(2), A l a . Code 1975, which 

d e f i n e s " c h i l d " as "[a] p e r s o n under the age of 18 y e a r s , " and 

§ 26-16-91(2), A l a . Code 1975, which d e f i n e s " c h i l d " as "[a] 

p e r s o n who has not y e t reached h i s or her e i g h t e e n t h 

b i r t h d a y . " Ankrom argues t h a t these d e f i n i t i o n s , a p p e a r i n g i n 

the c h a p t e r s i m m e d i a t e l y p r e c e d i n g and f o l l o w i n g the c h a p t e r 

c o n t a i n i n g the chemical-endangerment s t a t u t e , r e f l e c t the 

l e g i s l a t u r e ' s i n t e n t i n the chemical-endangerment s t a t u t e , as 

w e l l . Ankrom c i t e s Draper v. S t a t e ex r e l . P a t i l l o , 175 A l a . 

547, 557, 57 So. 772, 775 (1911), i n which t h i s C o u r t s t a t e d 

t h a t "[w]hen words which have a known meaning and s i g n i f i c a n c e 

are used i n a s t a t u t e , i t must be presumed t h a t the 

a g a t h e r i n g of two, and i n a g a t h e r i n g of t h r e e -¬
as w e l l i n the one as i n the o t h e r . " 
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L e g i s l a t u r e used or adopted them i n t h e i r well-known meaning 

and sense; the c o n t r a r y not a p p e a r i n g . " 

Ankrom a l s o notes t h a t , i n o t h e r s t a t u t e s , the Alabama 

L e g i s l a t u r e has chosen t o c l a r i f y i t s i n t e n t t o i n c l u d e an 

unborn c h i l d w i t h i n the s t a t u t e by u s i n g the words " f e t u s , " 

see, e.g., § 26-23-1 e t seq., A l a . Code 1975, 3 or "unborn 

c h i l d , " see, e.g., § 26-23A-1 e t seq., A l a . Code 1975. 4 

Ankrom argues t h a t , i f the l e g i s l a t u r e had i n t e n d e d t o i n c l u d e 

unborn c h i l d r e n i n the c l a s s of persons p r o t e c t e d by the 

chemical-endangerment s t a t u t e , i t would have used e i t h e r of 

those more s p e c i f i c terms t o c l a r i f y the scope of the s t a t u t e . 

Ankrom's b r i e f , a t 10. A d d i t i o n a l l y , i n her r e p l y b r i e f , 

Ankrom notes t h a t the chemical-endangerment s t a t u t e was 

e n a c t e d i n 2006, the same year the l e g i s l a t u r e amended the 

homicide s t a t u t e t o s p e c i f i c a l l y d e f i n e "person" t o i n c l u d e an 

unborn c h i l d . Ankrom's r e p l y b r i e f , a t 3. 

Kimbrough, l i k e Ankrom, p o i n t s t o s p e c i f i c i n s t a n c e s 

where the Alabama Code s p e c i f i c a l l y r e f e r s t o unborn c h i l d r e n 

3 C h a p t e r 23 of T i t l e 26 of the Alabama Code i s e n t i t l e d 
the "Alabama P a r t i a l - B i r t h A b o r t i o n Ban A c t of 1997." 

4 C h a p t e r 23A of T i t l e 26 of the Alabama Code i s e n t i t l e d 
"The Woman's R i g h t To Know A c t . " 
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and argues t h a t "when the Alabama l e g i s l a t u r e l e g i s l a t e s 

r e g a r d i n g the unborn i t uses c l e a r and u n e q u i v o c a l language, 

r a t h e r than the now ambiguous term ' c h i l d . ' " Kimbrough's 

b r i e f , a t 27. Kimbrough a l s o c l a i m s t h a t the l e g i s l a t i v e 

i n t e n t t o l i m i t the meaning of the word " c h i l d " t o c h i l d r e n 

who have a l r e a d y been born i s demonstrated by the e x c e p t i o n i n 

§ 26-15-3.2(c), A l a . Code 1975, f o r m e d i c a t i o n s p r e s c r i b e d t o 

the c h i l d , because, she says, " [ p ] r e s c r i p t i o n s are not w r i t t e n 

f o r " unborn c h i l d r e n . 5 Kimbrough's b r i e f , a t 12-13. 

Kimbrough a l s o a l l e g e s t h a t , i f the d e f i n i t i o n of the word 

" c h i l d " i n c l u d e s unborn c h i l d r e n , then many forms used by 

S t a t e a g e n c i e s , which d i s t i n g u i s h between c h i l d r e n a l r e a d y 

born and c h i l d r e n y e t t o be born, must be r e v i s e d . Kimbrough's 

b r i e f , a t 17-18. 

S i m i l a r l y , i n her r e p l y b r i e f , Kimbrough argues t h a t 

" [ t ] h e meaning of the [chemical-endangerment] s t a t u t e does not 

t u r n on the meaning of ' c h i l d . ' " Kimbrough's r e p l y b r i e f , a t 

5 S e c t i o n 26-15-3.2(c), A l a . Code 1975, s t a t e s : 

" I t i s an a f f i r m a t i v e defense t o a v i o l a t i o n of t h i s 
s e c t i o n t h a t the c o n t r o l l e d substance was p r o v i d e d 
by l a w f u l p r e s c r i p t i o n f o r the c h i l d , and t h a t i t 
was a d m i n i s t e r e d t o the c h i l d i n accordance w i t h the 
p r e s c r i p t i o n i n s t r u c t i o n s p r o v i d e d w i t h the 
c o n t r o l l e d s u b s t a n c e . " 
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6. Kimbrough argues t h a t " [ t ] h e [chemical-endangerment] 

s t a t u t e c o n t a i n s more than 50 words, none of which mention a 

pregnant woman's drug use" and t h a t "the r u l e s of s t a t u t o r y 

i n t e r p r e t a t i o n r e q u i r e a c o u r t t o examine the s t a t u t o r y 

language as a whole." Kimbrough's r e p l y b r i e f , a t 6. In 

s u p p o r t of t h i s argument, Kimbrough c i t e s B o u t w e l l v. S t a t e , 

988 So. 2d 1015, 1020 ( A l a . 2007), i n which t h i s Court s t a t e d 

t h a t , " [ i ] n i n t e r p r e t i n g a s t a t u t e , a c o u r t does not c o n s t r u e 

p r o v i s i o n s i n i s o l a t i o n , but c o n s i d e r s them i n the c o n t e x t of 

the e n t i r e s t a t u t o r y scheme; moreover, t o a s c e r t a i n 

l e g i s l a t i v e i n t e n t , a c o u r t s h o u l d l o o k t o the e n t i r e a c t 

i n s t e a d of i s o l a t e d phrases and c l a u s e s . " 

In response, the S t a t e argues t h a t the l e g i s l a t u r e ' s 

g e n e r a l i n t e n t t o p r o t e c t unborn l i f e i s e v i d e n t from a 

v a r i e t y of o t h e r s t a t u t o r y p r o v i s i o n s . For example, the 

l e g i s l a t u r e has s t a t e d t h a t " [ t ] h e p u b l i c p o l i c y of the S t a t e 

of Alabama i s to p r o t e c t l i f e , b o r n, and unborn." § 

26-22-1(a), A l a . Code 1975. S i m i l a r l y , the l e g i s l a t u r e has 

d e c l a r e d t h a t " [ e ] v e r y c h i l d i s e n t i t l e d t o l i v e i n s a f e t y and 

i n h e a l t h and t o s u r v i v e i n t o a d u l t h o o d . " § 26-16-90, A l a . 

Code 1975. The l e g i s l a t u r e has c r e a t e d an e x c e p t i o n t o the 
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e d u c a t i o n r e q u i r e m e n t s f o r a d r i v e r ' s l i c e n s e when the person 

" i s a p a r e n t w i t h the c a r e and c u s t o d y of a minor or unborn  

c h i l d . " § 16-28-40, A l a . Code 1975 (emphasis added). Unborn 

c h i l d r e n are r e c o g n i z e d as persons w i t h r e g a r d t o r e a l 

p r o p e r t y , see, e.g., § 19-3-170, A l a . Code 1975 ( r e f e r r i n g t o 

"any o t h e r p e r s o n , born or unborn"), and are s p e c i f i c a l l y 

i n c l u d e d w i t h i n the d e f i n i t i o n of "person" i n the homicide 

s t a t u t e , see § 1 3 A - 6 - 1 ( a ) ( 3 ) , A l a . Code 1975 ( d e f i n i n g 

"person" as "a human b e i n g , i n c l u d i n g an unborn c h i l d i n u t e r o 

a t any stage of development, r e g a r d l e s s of v i a b i l i t y " ) . The 

S t a t e notes t h a t , i n f o r m e d by these s t a t u t e s , t h i s C o u r t has 

a p p l i e d Alabama's w r o n g f u l - d e a t h s t a t u t e t o p r o t e c t unborn 

c h i l d r e n a t a l l s t a g e s of g e s t a t i o n . See Mack v. Carmack, 79 

So. 3d 597 ( A l a . 2011); H a m i l t o n v. S c o t t , 97 So. 3d 728 ( A l a . 

2012). U l t i m a t e l y , the S t a t e argues, " i t would be 

i n c o n s i s t e n t t o t r e a t an unborn c h i l d as a p e r s o n f o r purposes 

of a s s i g n i n g c i v i l and c r i m i n a l l i a b i l i t y , but not do so under 

[the chemical-endangerment s t a t u t e ] . " S t a t e ' s b r i e f i n 

Ankrom, a t 16. 

A r e v i e w of the s t a t u t e s c i t e d by the p e t i t i o n e r s and of 

the c o n t e x t of the chemical-endangerment s t a t u t e p r o v i d e s no 
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c o n c l u s i v e e v i d e n c e as t o how t h i s C ourt s h o u l d i n t e r p r e t the 

word " c h i l d " as t h a t term i s used i n the chemical-endangerment 

s t a t u t e . The s t a t u t o r y d e f i n i t i o n s of the word " c h i l d " c i t e d 

by the p e t i t i o n e r s are not c o n c l u s i v e because b o t h s e t a 

maximum age f o r c h i l d h o o d w i t h o u t s e t t i n g a minimum age. 

S i m i l a r l y , when Kimbrough argues i n her r e p l y b r i e f t h a t "the 

examples put f o r t h by the S t a t e show t h a t the l e g i s l a t u r e uses 

the e x p l i c i t term 'unborn c h i l d ' t o r e f e r t o the unborn, 

r a t h e r than r e l y on the now ambiguous term ' c h i l d , ' " 

Kimbrough's r e p l y b r i e f , a t 10, she f a i l s t o note t h a t the 

l e g i s l a t u r e ' s d e c i s i o n t o use the more r e s t r i c t i v e words 

" f e t u s " and "unborn c h i l d " was a p p r o p r i a t e i n those o t h e r 

s t a t u t e s because those s t a t u t e s a p p l i e d o n l y t o p r o t e c t unborn 

c h i l d r e n . 6 In sum, n o t h i n g i n the s t a t u t e s c i t e d by the 

p e t i t i o n e r s c o n t r a d i c t s the p l a i n meaning of the word " c h i l d " 

i n the chemical-endangerment s t a t u t e t o i n c l u d e an unborn 

c h i l d or r e q u i r e s t h i s Court t o i n t e r p r e t the word " c h i l d " as 

e x c l u d i n g unborn c h i l d r e n . 

6 U s i n g the word " f e t u s " or "unborn c h i l d " i n p l a c e of the 
word " c h i l d " would not have been a p p r o p r i a t e i n the c h e m i c a l -
endangerment s t a t u t e because t h a t s t a t u t e a l s o p r o t e c t s 
c h i l d r e n a f t e r they have been born. 
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3. The l e g i s l a t i v e h i s t o r y of attempts t o amend the c h e m i c a l - 

endangerment s t a t u t e demonstrates t h a t the word " c h i l d " as  

used i n t h a t s t a t u t e does not i n c l u d e unborn c h i l d r e n . 

Kimbrough argues t h a t " [ t ] h e L e g i s l a t i v e h i s t o r y of [the 

chemical-endangerment s t a t u t e ] and subsequent l e g i s l a t i v e 

i n a c t i o n c l a r i f y t h a t the L e g i s l a t u r e never i n t e n d e d t h i s law 

to a p p l y t o a [ s i c ] pregnant women who c o n t i n u e t o term and 

used a c o n t r o l l e d s u b s t a n c e . " Kimbrough's b r i e f , a t 28. She 

c l a i m s t h a t " [ t ] h e sponsor" of the chemical-endangerment 

s t a t u t e 7 " i s on r e c o r d s a y i n g he d i d not i n t e n d the law t o be 

used a g a i n s t new mothers," 8 Kimbrough's b r i e f , a t 28-29, and 

7Kimbrough's a s s e r t i o n suggests t h a t t h e r e was o n l y 1 
sponsor of the chemical-endangerment s t a t u t e ; however, t h e r e 
were a c t u a l l y 21 sponsors of Senate B i l l 133, which was 
e v e n t u a l l y e n a c t e d as A c t No. 2006-204, A l a . A c t s 2006. A c t 
No. 2006-204 added § 26-15-3.2 t o the Alabama Code. 

8To s u p p o r t her a s s e r t i o n t h a t " [ t ] h e sponsor of the 
chemical-endangerment s t a t u t e " i s on r e c o r d s a y i n g he d i d not 
i n t e n d the law t o be used a g a i n s t new mothers," Kimbrough 
c i t e s P h i l l i p Rawls, N a t i o n a l I r e Over A l a . P r o s e c u t i n g  
Pregnant Moms, USA TODAY (August 1, 2008), which on the day 
t h i s o p i n i o n was r e l e a s e d c o u l d be found a t 
http://www.usatoday.com/news/nation/20 08-0 8-01-427 41967 0 9_x. 
htm. In t h a t a r t i c l e , former Alabama S t a t e Senator L o w e l l 
B a r r o n , who was one of the 21 sponsors of the c h e m i c a l -
endangerment s t a t u t e , s t a t e d : " I hate t o see a young mother 
put i n p r i s o n away from her c h i l d . But i f she c o u l d be put i n 
a t r e a t m e n t program w i t h her c h i l d r e n , t h a t would be the b e s t 
c o u r s e . Maybe we need t o r e v i s i t the l e g i s l a t i o n . " Former 
Senator B a r r o n ' s views are i r r e l e v a n t ; t h i s C o u r t w i l l not 

36 

http://www.usatoday.com/news/nation/20
http://08-0
http://8-01-427
http://41967
http://0
http://9_x


1110176; 1110219 

t h a t " t h e r e have been s e v e r a l l e g i s l a t i v e attempts t o amend 

the c h e m i c a l endangerment s t a t u t e t o i n c l u d e f e t u s e s exposed 

p r e n a t a l l y t o c o n t r o l l e d s u b s t a n c e s . " Kimbrough's b r i e f , a t 

29. She c i t e s House B i l l 723 (2008 R e g u l a r S e s s i o n of the 

Alabama L e g i s l a t u r e ) , which, she c l a i m s , would have amended 

the chemical-endangerment s t a t u t e t o a p p l y s p e c i f i c a l l y t o 

unborn c h i l d r e n , w h i l e adding an e x c e p t i o n f o r m e d i c a t i o n 

p r e s c r i b e d f o r the tre a t m e n t of the pregnant mother or the 

r e l y s o l e l y on the views of a s i n g l e l e g i s l a t o r i n 
a s c e r t a i n i n g the i n t e n t of a b i l l , even when t h a t l e g i s l a t o r 
was a sponsor of the b i l l . See, e.g., U t i l i t y C t r . , I n c . v.  
C i t y of F t . Wayne, 868 N.E.2d 453, 459 (Ind. 2007) ("'In 
i n t e r p r e t i n g s t a t u t e s , we do not impute the o p i n i o n s of one 
l e g i s l a t o r , even a b i l l ' s sponsor, t o the e n t i r e l e g i s l a t u r e 
u n l e s s those views f i n d s t a t u t o r y e x p r e s s i o n . ' " ( q u o t i n g A 
Woman's C h o i c e - E a s t Side Women's C l i n i c v. Newman, 671 N.E.2d 
104, 110 (Ind. 1996), c i t i n g i n t u r n O 'Laughlin v. B a r t o n , 582 
N.E.2d 817, 821 (Ind. 1 9 9 1 ) ) ) ; Doe v. B r i d g e p o r t P o l i c e Dep't, 
198 F.R.D. 325, 348 n. 16 (D. Conn. 2001) ("'Post-enactment 
views of those i n v o l v e d w i t h the l e g i s l a t i o n s h o u l d not be 
c o n s i d e r e d when i n t e r p r e t i n g the s t a t u t e . ' " ( q u o t i n g 2A 
S i n g e r , S u t h e r l a n d S t a t u t o r y C o n s t r u c t i o n (5th ed. 1999 Supp.) 
§ 48:20, a t 1 8 4 ) ) ; Davis v. C i t y of Leawood, 257 Kan. 512, 
528, 893 P.2d 233, 244 (1995) ( c o n c l u d i n g t h a t "post-enactment 
statements of i n d i v i d u a l l e g i s l a t o r s " are not " r e l i a b l e 
i n d i c a t o r s of the l e g i s l a t i v e i n t e n t " ) ; In re F.D. P r o c e s s i n g ,  
I n c . , 119 Wash. 2d 452, 461, 832 P.2d 1303, 1308 (1992) 
("[T]he comments of a s i n g l e l e g i s l a t o r are g e n e r a l l y 
c o n s i d e r e d inadequate t o e s t a b l i s h l e g i s l a t i v e i n t e n t . " 
( c i t i n g Yakima v. I n t e r n a t i o n a l Ass'n of F i r e F i g h t e r s , L o c a l  
469, 117 Wash. 2d 655, 818 P.2d 1076 (1991), and Con v e n t i o n  
C t r . C o a l i t i o n v. S e a t t l e , 107 Wash. 2d 370, 730 P.2d 636 
(1 9 8 6 ) ) ) . 
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unborn c h i l d . Kimbrough's b r i e f , a t 30. Kimbrough argues 

t h a t " [ t ] h e debate about the b i l l makes c l e a r t h a t i t s death 

was d e l i b e r a t e , not the r e s u l t of an u n d e r s t a n d i n g t h a t the 

e x i s t i n g law a l r e a d y reached pregnant women who used an 

i l l e g a l drug and c o n t i n u e d t o term." Kimbrough's b r i e f , a t 

30. She a l l e g e s t h a t s i m i l a r b i l l s were i n t r o d u c e d i n 2010 

(House B i l l 601 (2010 R e g u l a r S e s s i o n ) ) and i n 2011 (House 

B i l l 8 and Senate B i l l 34 (2011 R e g u l a r S e s s i o n ) ) and t h a t 

none of those b i l l s became l a w . 9 Thus, Kimbrough c o n c l u d e s , 

t h i s h i s t o r y " l e a v e s no doubt t h a t these e f f o r t s have f a i l e d 

because of p u b l i c h e a l t h and p u b l i c p o l i c y concerns r e l a t i n g 

to u s [ i n g ] the c r i m i n a l law t o address what the l e g i s l a t u r e 

i t s e l f r e c o g n i z e s t o be h e a l t h problems r e l a t i n g t o pregnancy 

and drug use." Kimbrough's b r i e f , a t 34. 

The S t a t e argues i n response t h a t the language of the 

chemical-endangerment s t a t u t e " i s c l e a r : an unborn c h i l d i s a 

' c h i l d ' as t h a t word i s used i n the [chemical-endangerment 

s t a t u t e ] . " S t a t e ' s b r i e f i n Kimbrough, a t 52-53. The S t a t e 

9 A d d i t i o n a l l y , we take j u d i c i a l n o t i c e of the f a c t t h a t 
a g a i n d u r i n g the 2012 R e g u l a r S e s s i o n of the Alabama 
L e g i s l a t u r e another b i l l amending the chemical-endangerment 
s t a t u t e (Senate B i l l 31) was i n t r o d u c e d . That b i l l l i k e w i s e 
d i d not pass. 
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argues t h a t , because the chemical-endangerment s t a t u t e i s 

unambiguous, " i t would be i n a p p r o p r i a t e f o r t h i s C ourt t o 

examine e x t r i n s i c m a t e r i a l s such as the L e g i s l a t u r e ' s f a i l u r e 

t o amend the s t a t u t e . " S t a t e ' s b r i e f i n Kimbrough, a t 52-53. 

The S t a t e a l s o argues t h a t , " c o n t r a r y t o Kimbrough's 

assumptions," the amendments Kimbrough r e f e r s t o "were 

o r i g i n a l l y i n t e n d e d t o make i t e x p l i c i t t h a t an unborn c h i l d 

i s -- and always has been -- i n c l u d e d w i t h i n the [ c h e m i c a l -

endangerment] s t a t u t e ' s p r o t e c t i o n s . " S t a t e ' s b r i e f i n 

Kimbrough, a t 54. Thus, the S t a t e argues, " [ t ] h e f a c t t h a t 

the L e g i s l a t u r e u l t i m a t e l y f a i l e d t o take any a c t i o n on these 

proposed amendments may e a s i l y be r e a d as p r o o f t h a t i t 

b e l i e v e d the s t a t u t e c l e a r l y i n c l u d e d an unborn c h i l d w i t h i n 

i t s p r o t e c t i o n and t h a t i t d i d not need c l a r i f i c a t i o n . " 

S t a t e ' s b r i e f i n Kimbrough, a t 54-55. 

I n t e r p r e t i n g a s t a t u t e based on l a t e r attempts t o amend 

t h a t s t a t u t e i s p r o b l e m a t i c . As the U n i t e d S t a t e s Supreme 

Court s t a t e d i n Pe n s i o n B e n e f i t Guaranty Corp. v. LTV Corp., 

496 U.S. 633, 650 (1990): 

"[S]ubsequent l e g i s l a t i v e h i s t o r y i s a 'hazardous 
b a s i s f o r i n f e r r i n g the i n t e n t of an e a r l i e r ' 
Congress. I t i s a p a r t i c u l a r l y dangerous ground on 
which t o r e s t an i n t e r p r e t a t i o n of a p r i o r s t a t u t e 
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when i t concerns, as i t does here, a p r o p o s a l t h a t 
does not become law. C o n g r e s s i o n a l i n a c t i o n l a c k s 
' p e r s u a s i v e s i g n i f i c a n c e ' because ' s e v e r a l e q u a l l y 
t e n a b l e i n f e r e n c e s ' may be drawn from such i n a c t i o n , 
' i n c l u d i n g the i n f e r e n c e t h a t the e x i s t i n g 
l e g i s l a t i o n a l r e a d y i n c o r p o r a t e d the o f f e r e d 
change.'" 

( C i t a t i o n s omitted.) 

In t h i s case, i t i s p o s s i b l e t o c o n c l u d e , as Kimbrough 

argues, t h a t the l e g i s l a t u r e u n d e r s t o o d the o r i g i n a l c h e m i c a l -

endangerment s t a t u t e t o p r o t e c t o n l y c h i l d r e n who were a l r e a d y 

b o rn. I t i s a l s o p o s s i b l e t o c o n c l u d e , as the S t a t e argues, 

t h a t the l e g i s l a t u r e u n d e r s t o o d the o r i g i n a l c h e m i c a l -

endangerment s t a t u t e t o p r o t e c t a l l c h i l d r e n -- born and 

unborn -- and t h a t p r o p o s a l s t o amend the s t a t u t e were 

unnecessary attempts t o c l a r i f y the l e g i s l a t u r e ' s o r i g i n a l 

i n t e n t . T h i s C o u r t cannot determine the i n t e n t i o n s of the 

l e g i s l a t u r e a p a r t from the language i n the c h e m i c a l -

endangerment s t a t u t e t h a t i s now b e f o r e us; as d i s c u s s e d 

s u p r a , the p l a i n meaning of t h a t s t a t u t o r y language i s t o 

i n c l u d e w i t h i n i t s p r o t e c t i o n unborn c h i l d r e n . See LTV Corp., 

su p r a ; Becton v. Rhone-Poulenc, I n c . , 706 So. 2d 1134, 1139 

( A l a . 1997) ("'"[S]ubsequent l e g i s l a t i v e h i s t o r y " i s not 

h e l p f u l as a guide t o u n d e r s t a n d i n g a law.'" ( q u o t i n g C o v a l t 
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v. Carey Canada I n c . , 860 F.2d 1434, 1438 (7th C i r . 1988), 

c i t i n g i n t u r n P i e r c e v. Underwood, 487 U.S. 552, 565 

(1 9 8 8 ) ) ) . 

4. The language i n the child-endangerment s t a t u t e makes t h a t  

s t a t u t e i n a p p l i c a b l e t o unborn c h i l d r e n . 

Kimbrough argues t h a t the chemical-endangerment s t a t u t e 

cannot p l a i n l y be r e a d t o p r o t e c t unborn c h i l d r e n because, she 

says, the word "environment" i n the chemical-endangerment 

s t a t u t e cannot r e f e r t o an unborn c h i l d ' s e x i s t e n c e w i t h i n i t s 

mother's womb. She s t a t e s t h a t " [ n]o d i c t i o n a r y d e f i n e s 

'environment' t o be synonymous w i t h 'pregnant woman,' 

' u t e r u s , ' or 'womb.'" However, i t i s not n e c e s s a r y t o f i n d 

the words " u t e r u s " or "womb" i n the d e f i n i t i o n of the word 

"environment"; the word "environment" r e f e r s s i m p l y t o a 

person's s u r r o u n d i n g s , t o the s i t u a t i o n i n which a person 

l i v e s h i s or her l i f e . B l a c k ' s Law D i c t i o n a r y 479 (5th ed. 

1979) d e f i n e s "environment" as " [ t ] h e t o t a l i t y of p h y s i c a l , 

economic, c u l t u r a l , a e s t h e t i c , and s o c i a l c i r c u m s t a n c e s and 

f a c t o r s which s u r r o u n d and a f f e c t ... the q u a l i t y of p e o p l e s ' 

l i v e s . " C l e a r l y , f o r an unborn c h i l d , the mother's womb i s an 

e s s e n t i a l p a r t of i t s p h y s i c a l c i r c u m s t a n c e s ; i n the cases 
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b e f o r e us, i t was w h i l e Ankrom's and Kimbrough's unborn 

c h i l d r e n were w i t h i n t h e i r mothers' wombs t h a t they i n g e s t e d 

c o n t r o l l e d s u b s t a n c e s . 

Kimbrough a l s o argues t h a t " [ t ] h e v e r y t i t l e of the 

s t a t u t e d e s c r i b e s the c r i m i n a l i z e d a c t i o n as e x p o s i n g a c h i l d 

t o an environment where c o n t r o l l e d substances are 'produced' 

or ' d i s t r i b u t e d ' -- n e i t h e r of which would be w i t h i n a 

r e a s o n a b l y i n t e l l i g e n t woman's u n d e r s t a n d i n g of her b o d i l y 

f u n c t i o n s . " Kimbrough's b r i e f , a t 18. These words appear 

s o l e l y i n the t i t l e of the s t a t u t e , not i n the t e x t of the 

s t a t u t e , and, as t h i s C o u r t has p r e v i o u s l y h e l d , the t i t l e of 

a s t a t u t e does not o v e r r i d e the p l a i n meaning of the words 

c o n t a i n e d i n t h a t s t a t u t e : 

"'The t i t l e or preamble may be used t o remove 
a m b i g u i t y or u n c e r t a i n t y i n a s t a t u t e ; i t cannot,  
however, be used t o c o n t r a d i c t the p l a i n ,  
unambiguous terms of the s t a t u t e i t s e l f . See Newton  
v. C i t y of T u s c a l o o s a , 251 A l a . 209, 218, 36 So. 2d 
487, 494 (1948) ("both the preamble and the t i t l e of 
an a c t may be l o o k e d t o i n o r d e r t o remove 
a m b i g u i t i e s and u n c e r t a i n t y i n the e n a c t i n g 
c l a u s e " ) ; U n i t e d S t a t e s v. McCrory, 119 F. 861 (5th 
C i r . 1903) ( i f the a c t i s f r e e from doubt or 
a m b i g u i t y , the t i t l e of an a c t may not be r e s o r t e d 
t o i n c o n s t r u i n g the a c t ) ; and B a r t l e t t v. M o r r i s , 
9 P o r t . 266 ( A l a . 1839) (the t i t l e of an a c t may 
e x p l a i n what i s d o u b t f u l , b ut i t cannot c o n t r o l what 
i s c o n t a i n e d i n the body of the a c t ) . ' " 
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C i t y of Bessemer v. M c C l a i n , 957 So. 2d 1061, 1084 ( A l a . 2006) 

(Harwood, J . , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t and 

q u o t i n g from main o p i n i o n on o r i g i n a l d e l i v e r a n c e (withdrawn 

on r e h e a r i n g ) ) (emphasis added). In t h i s case, because, g i v e n 

a p l a i n - m e a n i n g r e a d i n g , the word " c h i l d " i n the c h e m i c a l -

endangerment s t a t u t e i n c l u d e s unborn c h i l d r e n , the use of the 

word " d i s t r i b u t e " i n the t i t l e of t h a t s t a t u t e cannot be 

i n t e r p r e t e d t o c o n t r a d i c t the p l a i n meaning of the t e x t of the 

s t a t u t e . 

5. T h i s Court s h o u l d f o l l o w the m a j o r i t y of s t a t e s i n r e f u s i n g  

t o a p p l y the chemical-endangerment s t a t u t e t o p r o t e c t unborn  

c h i l d r e n . 

Kimbrough argues t h a t , " [ d ] e s p i t e the overwhelming 

j u r i s p r u d e n c e from o t h e r s t a t e s r e f u s i n g t o e x t e n d c r i m i n a l 

laws to pregnant women i n r e l a t i o n t o the unborn c h i l d r e n they 

c a r r y , ... [ t ] h e [Court of C r i m i n a l Appeals] chose t o f o l l o w 

one o u t l i e r s t a t e , South C a r o l i n a , " whose "unique law i s 

i n a p p l i c a b l e i n Alabama." Kimbrough's b r i e f , a t 53. Whitner  

v. S t a t e 328 S.C. 1, 492 S.E.2d 777 (1997), i s not p e r s u a s i v e , 

Kimbrough argues, because "South C a r o l i n a c o u r t s , ... u n l i k e 
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Alabama's c o u r t s , have the a u t h o r i t y t o c r e a t e new common law 

c r i m e [ s ] . " Kimbrough's b r i e f , a t 54. 

The S t a t e argues t h a t , l i k e the Cou r t of C r i m i n a l 

A p p e a l s , t h i s C o u r t " s h o u l d r e l y on the p e r s u a s i v e r e a s o n i n g 

of Whitner and f i n d t h a t [Ankrom and] Kimbrough's p r e n a t a l 

drug use v i o l a t e d [the chemical-endangerment s t a t u t e ] . " 

S t a t e ' s b r i e f i n Kimbrough, a t 30. Whitner, the S t a t e argues, 

i s p e r s u a s i v e because South C a r o l i n a law, l i k e Alabama law, 

p e r m i t s a w r o n g f u l - d e a t h a c t i o n f o r the death of an unborn 

c h i l d , and because, i n bot h s t a t e s , the word "person" i s 

d e f i n e d , a t l e a s t f o r some c r i m i n a l o f f e n s e s , t o i n c l u d e 

unborn c h i l d r e n . 

A d d i t i o n a l l y , the S t a t e argues t h a t the cases r e l i e d on 

by the p e t i t i o n e r s i n advancing t h i s argument are not 

p e r s u a s i v e because, the S t a t e says, "[m]any of the s t a t e s t h a t 

have d i s a l l o w e d the p r o s e c u t i o n of pregnant women f o r conduct 

committed d u r i n g t h e i r p r e g n a n c i e s have done so on grounds of 

s t a t u t o r y c o n s t r u c t i o n based on t h e i r own s t a t e law." S t a t e ' s 

b r i e f i n Kimbrough, a t 39. For example, a t l e a s t one s t a t e 

has s e p a r a t e s t a t u t o r y p r o v i s i o n s c o v e r i n g cases of c h e m i c a l 

endangerment i n v o l v i n g unborn c h i l d r e n . See Kilmon v. S t a t e , 
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394 Md. 168, 905 A.2d 306 (2006). C o u r t s i n o t h e r s t a t e s , 

whose c o r r e s p o n d i n g s t a t u t e s p r o h i b i t " d e l i v e r y " of the 

c o n t r o l l e d substance t o a c h i l d , have h e l d t h a t those s t a t u t e s 

do not p r o t e c t unborn c h i l d r e n because use of the c o n t r o l l e d 

substance by the mother and the t r a n s f e r of t h a t substance t o 

her c h i l d t hrough her body i s not " d e l i v e r y . " See Johnson v.  

S t a t e , 602 So. 2d 1288 ( F l a . 1992); S t a t e v. L u s t e r , 204 Ga. 

App. 156, 419 S.E.2d 32 (1992); and People v. Hardy, 188 Mich. 

App. 305, 469 N.W.2d 50 (1991). S e v e r a l c o u r t s have c i t e d the 

f a c t t h a t t h e i r s t a t e ' s homicide s t a t u t e d i d not a p p l y t o the 

k i l l i n g of an unborn c h i l d as r e l e v a n t t o h o l d i n g t h a t the 

chemical-endangerment s t a t u t e s i n those s t a t e s d i d not p r o t e c t 

unborn c h i l d r e n . See R e i n e s t o v. S u p e r i o r C o u r t , 182 A r i z . 

190, 894 P.2d 733 (1995); Commonwealth v. Welch, 864 S.W.2d 

280 (Ky. 1993). And, the C a l i f o r n i a Supreme Court h e l d t h a t , 

a c c o r d i n g t o C a l i f o r n i a ' s murder s t a t u t e , a f e t u s was d i s t i n c t 

from a human b e i n g ; c o n s e q u e n t l y , an unborn c h i l d was not a 

c h i l d f o r purposes of C a l i f o r n i a ' s chemical-endangerment 

s t a t u t e . See Reyes v. S u p e r i o r C o u r t , 75 C a l . App. 3d 214, 

141 C a l . R p t r . 912 (1977). 

Furthermore, the S t a t e argues: 
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"Alabama law, u n l i k e the s t a t u t o r y schemes i n 
some of these s t a t e s , does not p r o v i d e f o r s e p a r a t e 
t r e a t m e n t f o r crimes committed a g a i n s t unborn 
c h i l d r e n . I n s t e a d , i t e x p r e s s l y i n c l u d e s an unborn 
c h i l d w i t h i n the d e f i n i t i o n of 'person' i n i t s 
c r i m i n a l homicide and a s s a u l t s t a t u t e s . Thus, i n 
Alabama, v i o l e n t crimes committed a g a i n s t unborn 
c h i l d r e n are p r o s e c u t e d under the same p r o v i s i o n s as 
v i o l e n t crimes committed a g a i n s t a d u l t s and c h i l d r e n 
who have been b o r n . " 

S t a t e ' s b r i e f i n Kimbrough, a t 42 ( c i t a t i o n s o m i t t e d ) . The 

S t a t e notes t h a t , u n l i k e some o t h e r s t a t e s t h a t have ad d r e s s e d 

t h i s i s s u e , Alabama's c h i l d - a b u s e s t a t u t e s d e f i n e a " c h i l d " as 

a person under the age of 18 years r a t h e r than a person 

between b i r t h and 18 y e a r s . See A l a . Code 1975, §§ 

26-14-1(3); 26-16-2(1); and 26-16-91(2). Compare S t a t e v. 

G e i s e r , 763 N.W.2d 469 (N.D. 2009) ( r e v e r s i n g the c o n v i c t i o n 

of a pregnant mother under a s t a t u t e s i m i l a r t o the c h e m i c a l -

endangerment s t a t u t e , r e l y i n g i n p a r t on a N o r t h Dakota 

s t a t u t e e x p r e s s l y p r o v i d i n g t h a t age i s t o be c a l c u l a t e d from 

b i r t h ) . 

In sum, a l t h o u g h , as the p e t i t i o n e r s c o r r e c t l y s t a t e , a 

m a j o r i t y of j u r i s d i c t i o n s have h e l d t h a t unborn c h i l d r e n are 

not a f f o r d e d p r o t e c t i o n from the use of a c o n t r o l l e d substance 

by t h e i r mothers, they n o n e t h e l e s s f a i l t o c o n v i n c e t h i s C ourt 

t h a t the d e c i s i o n s of those c o u r t s are p e r s u a s i v e and s h o u l d 

46 



1110176; 1110219 

be f o l l o w e d by t h i s C o u r t . See Planned Parenthood v. Casey, 

505 U.S. 833, 846 (1992) ("[T]he S t a t e has l e g i t i m a t e 

i n t e r e s t s from the o u t s e t of the pregnancy i n p r o t e c t i n g ... 

the l i f e of the f e t u s t h a t may become a c h i l d . " (quoted w i t h 

a p p r o v a l i n H a m i l t o n v. S c o t t , 97 So. 3d 728, 740 ( A l a . 2012) 

( P a r k e r , J . , c o n c u r r i n g s p e c i a l l y , j o i n e d by S t u a r t , B o l i n , 

and Wise, J J . ) ) ) . 

6. The Court of C r i m i n a l Appeals e r r e d i n h o l d i n g t h a t the  

p l a i n meaning of the word " c h i l d " i n c l u d e d v i a b l e unborn  

c h i l d r e n when the d e f i n i t i o n s c i t e d by t h a t c o u r t d i d not  

mention v i a b i l i t y . 

Kimbrough notes t h a t n e i t h e r of the d i c t i o n a r y 

d e f i n i t i o n s of the word " c h i l d " c i t e d by the Court of C r i m i n a l 

A ppeals i n Ankrom mention " v i a b i l i t y , " and she argues t h a t 

those d e f i n i t i o n s are a t odds w i t h the C o u r t of C r i m i n a l 

A p p e a l s ' h o l d i n g i n Ankrom, i . e . , t h a t the word " c h i l d " i n the 

chemical-endangerment s t a t u t e i n c l u d e s a " v i a b l e f e t u s . " 

S i m i l a r l y , Ankrom argues i n her r e p l y b r i e f t h a t the h o l d i n g 

of the Court of C r i m i n a l Appeals -- t h a t the word " c h i l d " 

i n c l u d e s a " v i a b l e f e t u s " even though the c h e m i c a l -

endangerment s t a t u t e does not mention v i a b i l i t y --
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demonstrates the a m b i g u i t y of the word " c h i l d " i n the s t a t u t e 

and r e q u i r e s t h i s C ourt t o l o o k beyond the " p l a i n meaning" of 

t h a t word. Ankrom's r e p l y b r i e f , a t 7. 

The d e f i n i t i o n s of the word " c h i l d " c i t e d by the Co u r t of 

C r i m i n a l Appeals i n Ankrom do not d i s t i n g u i s h between 

p r e v i a b l e and v i a b l e unborn c h i l d r e n because the v i a b i l i t y 

d i s t i n c t i o n i s not found i n the p l a i n meaning and o r d i n a r y 

usage of the word " c h i l d , " nor i s i t found i n the p l a i n 

meaning of the word " c h i l d " as t h a t word i s used i n the 

chemical-endangerment s t a t u t e . I n s t e a d , the Co u r t of C r i m i n a l 

A p p e a l s ' i n s e r t i o n of the v i a b i l i t y s t a n d a r d i n t o the 

d e f i n i t i o n of the word " c h i l d " was based on t h i s C o u r t ' s 

p r e v i o u s d e c i s i o n s h o l d i n g t h a t p a r e n t s c o u l d not b r i n g a 

w r o n g f u l - d e a t h a c t i o n f o r the death of an unborn c h i l d b e f o r e 

v i a b i l i t y . Those cases, p a r t i c u l a r l y Gentry v. G i l m o r e , 613 

So. 2d 1241 ( A l a . 1993), adopted the v i a b i l i t y d i s t i n c t i o n , a t 

l e a s t i n p a r t , because of a m i s p l a c e d d e f e r e n c e t o Roe v.  

Wade, 410 U.S. 113 (1973). A f t e r Ankrom was d e c i d e d , however, 

t h i s Court o v e r r u l e d Gentry i n Mack v. Carmack, 79 So. 3d 597 

( A l a . 2011), s p e c i f i c a l l y p e r m i t i n g r e c o v e r y of damages f o r 
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the w r o n g f u l death of any unborn c h i l d , r e g a r d l e s s of 

v i a b i l i t y . 

The C o u r t of C r i m i n a l Appeals a l s o l o o k e d t o the South 

C a r o l i n a Supreme C o u r t ' s d e c i s i o n i n Whitner. Whitner, l i k e 

G entry, r e l i e d on Roe and on Planned Parenthood v. Casey, 505 

U.S. 833 (1992), f o r i t s d e s c r i p t i o n of the S t a t e ' s i n t e r e s t 

i n the l i f e of an unborn c h i l d b e f o r e and a f t e r v i a b i l i t y . 

However, o u t s i d e the r i g h t t o a b o r t i o n c r e a t e d i n Roe and 

u p h e l d i n Planned Parenthood, the v i a b i l i t y d i s t i n c t i o n has no 

p l a c e i n the laws of t h i s S t a t e . See H a m i l t o n v. S c o t t , 97 

So. 3d 728, 737 ( A l a . 2012) ( P a r k e r , J . , c o n c u r r i n g s p e c i a l l y , 

w i t h S t u a r t , B o l i n , and Wise, J J . , j o i n i n g ) . 

Thus, a l t h o u g h Whitner i s p e r s u a s i v e on the i s s u e whether 

an unborn c h i l d i s a p e r s o n and thus a " c h i l d , " we f i n d 

W h i tner's a d o p t i o n of the v i a b i l i t y d i s t i n c t i o n t o be 

i n c o n s i s t e n t w i t h the p l a i n meaning of the word " c h i l d " and 

w i t h the laws of t h i s S t a t e . Furthermore, t o the e x t e n t t h a t 

the C o u r t of C r i m i n a l Appeals l i m i t e d the a p p l i c a b i l i t y of the 

chemical-endangerment s t a t u t e t o v i a b l e unborn c h i l d r e n i n 

Ankrom, t h i s Court e x p r e s s l y r e j e c t s t h a t d i s t i n c t i o n as 

i n c o n s i s t e n t w i t h the p l a i n meaning of the word " c h i l d " and 
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w i t h the laws of t h i s S t a t e . Because we r e j e c t the C o u r t of 

C r i m i n a l A p p e a l s ' a p p l i c a t i o n of a v i a b i l i t y d i s t i n c t i o n , the 

p e t i t i o n e r s ' arguments on the i s s u e are moot. 

7. The Court of C r i m i n a l A p p e a l s ' d e c i s i o n i n Ankrom i s  

"absurd." 

Kimbrough argues t h a t " [ a ] p p l y i n g [the c h e m i c a l -

endangerment s t a t u t e ] t o pregnant women who c o n t i n u e t o term 

d e s p i t e h a v i n g used a c o n t r o l l e d substance would produce 

a b s u r d and i l l o g i c a l r e s u l t s h a r m f u l t o j u s t i c e and p u b l i c 

h e a l t h u n i n t e n d e d by the Alabama L e g i s l a t u r e " and t h a t 

" [ s ] t a t u t e s s h o u l d be c o n s t r u e d t o a v o i d a b s u r d and i r r a t i o n a l 

r e s u l t s . " Kimbrough's b r i e f , a t 35. In s u p p o r t of t h i s 

argument, Kimbrough quotes Lane v. S t a t e , 66 So. 3d 824, 828 

( A l a . 2010) ( q u o t i n g C i t y of Bessemer v. M c C l a i n , 957 So. 2d 

a t 1075 ( c i t a t i o n s o m i t t e d ) ) , i n which we s t a t e d : 

"'To d i s c e r n the l e g i s l a t i v e i n t e n t , 
the Court must f i r s t l o o k t o the language 
of the s t a t u t e . I f , g i v i n g the s t a t u t o r y 
language i t s p l a i n and o r d i n a r y meaning, we 
conclude t h a t the language i s unambiguous, 
t h e r e i s no room f o r j u d i c i a l c o n s t r u c t i o n . 
I f a l i t e r a l c o n s t r u c t i o n would produce an 
a b s u r d and u n j u s t r e s u l t t h a t i s c l e a r l y 
i n c o n s i s t e n t w i t h the purpose and p o l i c y of 
the s t a t u t e , such a c o n s t r u c t i o n i s t o be 
a v o i d e d . ' " 
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However, as d i s c u s s e d s u p r a , t h i s C ourt has d e t e r m i n e d 

t h a t the " p l a i n and o r d i n a r y meaning" of the word " c h i l d " i n 

the chemical-endangerment s t a t u t e i s unambiguous; t h a t , g i v e n 

i t s p l a i n meaning, the word " c h i l d " i n c l u d e s unborn c h i l d r e n ; 

and t h a t , c o n s e q u e n t l y , the chemical-endangerment s t a t u t e i s 

a p p l i c a b l e t o Ankrom and Kimbrough. As we s t a t e d i n Ex p a r t e  

P r a t t , 815 So. 2d a t 535, " [ p ] r i n c i p l e s of s t a t u t o r y 

c o n s t r u c t i o n i n s t r u c t t h i s C ourt t o i n t e r p r e t the p l a i n 

language of a s t a t u t e t o mean e x a c t l y what i t says and t o 

engage i n j u d i c i a l c o n s t r u c t i o n o n l y i f the language i n the 

s t a t u t e i s ambiguous." Thus, t h e r e i s "no room f o r j u d i c i a l 

c o n s t r u c t i o n " of the chemical-endangerment s t a t u t e i n t h i s 

case, and we need not address the m e r i t s of Kimbrough's 

reasons she b e l i e v e s t h a t a p p l y i n g the chemical-endangerment 

s t a t u t e t o p r o t e c t unborn c h i l d r e n i s absurd. 

B. 

THE COURT OF CRIMINALS APPEALS' DECISION IN ANKROM IS BAD  

PUBLIC POLICY. 

A l t h o u g h the b r i e f s of the p e t i t i o n e r s and of s e v e r a l 

a m i c i c u r i a e r e c i t e numerous p o t e n t i a l p u b l i c - p o l i c y 

i m p l i c a t i o n s of t h i s C o u r t ' s d e c i s i o n i n these c a s e s , p o l i c y 
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cannot be the d e t e r m i n i n g f a c t o r i n our d e c i s i o n ; p u b l i c -

p o l i c y arguments s h o u l d be d i r e c t e d t o the l e g i s l a t u r e , not t o 

t h i s C o u r t . As we s t a t e d i n B o l e s v. P a r r i s , 952 So. 2d 364, 

367 ( A l a . 2006): " [ I ] t i s w e l l e s t a b l i s h e d t h a t the 

l e g i s l a t u r e , and not t h i s C o u r t , has the e x c l u s i v e domain t o 

f o r m u l a t e p u b l i c p o l i c y i n Alabama." 

T h i s i s not because p o l i c y i s u n i m p o r t a n t but because 

p o l i c y arguments are i l l - s u i t e d t o j u d i c i a l r e s o l u t i o n . See  

M & A s s o c s . , I n c . v. C i t y of I r o n d a l e , 723 So. 2d 592, 599 

( A l a . 1998) ("'There are r e a s o n a b l e p o l i c y arguments on b o t h 

s i d e s of t h i s i s s u e ; however, the L e g i s l a t u r e i s the body t h a t 

must choose between such c o n f l i c t i n g p o l i c y c o n s i d e r a t i o n s . ' " 

( q u o t i n g C i t y of T u s c a l o o s a v. T u s c a l o o s a Vending Co., 545 So. 

2d 13, 14 ( A l a . 1 9 8 9 ) ) ) . For t h i s r eason, a l t h o u g h we 

r e c o g n i z e t h a t the p u b l i c p o l i c y of t h i s S t a t e i s r e l e v a n t t o 

the a p p l i c a t i o n of t h i s s t a t u t e , we d e c l i n e t o address the 

p e t i t i o n e r s ' p u b l i c - p o l i c y arguments; we l e a v e those m a t t e r s 

f o r r e s o l u t i o n by the l e g i s l a t u r e . As we s t a t e d i n Marsh v.  

Green, 782 So. 2d 223, 231 ( A l a . 2000), " [ t ] h e s e concerns d e a l 

w i t h the wisdom of l e g i s l a t i v e p o l i c y r a t h e r than 

c o n s t i t u t i o n a l i s s u e s . M a t t e r s of p u b l i c p o l i c y are f o r the 
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L e g i s l a t u r e and, whether wise or unwise, l e g i s l a t i v e p o l i c i e s 

are of no concern t o the c o u r t s . " See a l s o C a v a l i e r Mfg. ,  

In c . v. Jackson, 823 So. 2d 1237, 1248 (2001), o v e r r u l e d on 

o t h e r grounds, Ex p a r t e T h i c k l i n , 824 So. 2d 723 ( A l a . 2002) 

("The L e g i s l a t u r e i s endowed w i t h the e x c l u s i v e domain t o 

f o r m u l a t e p u b l i c p o l i c y i n Alabama, a domain upon which the 

j u d i c i a r y s h a l l not t r o d . " ) . We t h e r e f o r e r e f r a i n from 

c o n s i d e r i n g the p o l i c y i s s u e s r a i s e d by the p e t i t i o n e r s or 

a m i c i c u r i a e , l i m i t i n g o u r s e l v e s t o i n t e r p r e t i n g the t e x t of 

the chemical-endangerment s t a t u t e . 

We would be remiss i f we f a i l e d t o r e c o g n i z e t h a t the 

l e g i s l a t u r e may d i s a g r e e w i t h the r e s u l t of t h i s C o u r t ' s 

i n t e r p r e t a t i o n and a p p l i c a t i o n of the chemical-endangerment 

s t a t u t e and i s f r e e t o amend the s t a t u t e t o e f f e c t a d i f f e r e n t 

scope f o r the a p p l i c a t i o n of the s t a t u t e . As t h i s C ourt s a i d 

i n Ex p a r t e J ackson, 614 So. 2d 405, 408 ( A l a . 1993): 

" I f the L e g i s l a t u r e d i s a g r e e s w i t h our 
i n t e r p r e t a t i o n of [the s t a t u t e ] , then i t w i l l e nact 
a p p r o p r i a t e l e g i s l a t i o n t o modify the s t a t u t e and 
y i e l d a d i f f e r e n t r e s u l t i n subsequent cases. With 
t h a t a c t i o n , t h i s C o u r t would not be asked t o do so. 
T h i s Court w i l l not make such a m o d i f i c a t i o n f o r 
i t . " 

C. 
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THE DECISION OF THE COURT OF CRIMINAL APPEALS IN ANKROM 

VIOLATES BOTH THE UNITED STATES CONSTITUTION AND THE ALABAMA  

CONSTITUTION. 

Ankrom and Kimbrough p r e s e n t f o u r arguments p e r t a i n i n g t o 

the c o n s t i t u t i o n a l i t y of the chemical-endangerment s t a t u t e . 

The S t a t e contends t h a t t h i s C o u r t s h o u l d not address those 

c o n s t i t u t i o n a l arguments because, i t says, "they are o u t s i d e 

the scope of the w r i t g r a n t e d by t h i s C o u r t . " The S t a t e ' s 

b r i e f , a t 10. We agree. N e i t h e r Ankrom nor Kimbrough r a i s e d 

any c o n s t i t u t i o n a l arguments i n t h e i r r e s p e c t i v e grounds of 

f i r s t i m p r e s s i o n , which were the o n l y grounds on which we 

g r a n t e d c e r t i o r a r i r e v i e w ; as noted above, we g r a n t e d 

c e r t i o r a r i r e v i e w t o c o n s i d e r o n l y the i s s u e whether the word 

" c h i l d " i n the chemical-endangerment s t a t u t e i n c l u d e s an 

unborn c h i l d ; we d e n i e d c e r t i o r a r i r e v i e w as t o a l l o t h e r 

grounds, i n c l u d i n g those grounds advancing c o n s t i t u t i o n a l 

arguments. Because these c o n s t i t u t i o n a l arguments are not 

p r o p e r l y b e f o r e us, we w i l l not address them. 

IV. C o n c l u s i o n 

We conclude t h a t Court of C r i m i n a l Appeals c o r r e c t l y h e l d 

t h a t the p l a i n meaning of the word " c h i l d " i n the c h e m i c a l -
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endangerment s t a t u t e i n c l u d e s an unborn c h i l d or f e t u s . 

However, we e x p r e s s l y r e j e c t the C o u r t of C r i m i n a l A p p e a l s ' 

r e a s o n i n g i n s o f a r as i t l i m i t s the a p p l i c a t i o n of the 

chemical-endangerment s t a t u t e t o a v i a b l e unborn c h i l d . With 

t h a t e x c e p t i o n , we agree w i t h the d e c i s i o n s of the Co u r t of 

C r i m i n a l A p p eals i n bo t h Ankrom and Kimbrough, and we 

t h e r e f o r e a f f i r m those d e c i s i o n s . 

1110176 -- AFFIRMED. 

1110219 -- AFFIRMED. 

Woodall, S t u a r t , B o l i n , and Main, J J . , concur. 

P a r k e r , J . , concurs s p e c i a l l y . 

Shaw, J . , concurs i n p a r t and concurs i n the r e s u l t . 

Malone, C.J., and Murdock, J . , d i s s e n t . 

Wise, J . , r e c u s e s h e r s e l f . * 

* J u s t i c e Wise was p r e s i d i n g judge of the Court of C r i m i n a l 
A ppeals when t h a t c o u r t i n i t i a l l y c o n s i d e r e d these c a s e s . 
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PARKER, J u s t i c e ( c o n c u r r i n g s p e c i a l l y ) . 

In Roe v. Wade, 410 U.S. 113 (1973), the U n i t e d S t a t e s 

Supreme Co u r t c r e a t e d a fundamental r i g h t f o r pregnant women, 

a l l o w i n g them t o t e r m i n a t e t h e i r p r e g n a n c i e s through m e d i c a l 

a b o r t i o n s under c e r t a i n c i r c u m s t a n c e s , i n s p i t e of the f a c t 

t h a t those a b o r t i o n s r e s u l t e d i n the death of t h e i r unborn 

c h i l d r e n . Subsequently, Roe has sometimes been m i s r e a d as 

h o l d i n g t h a t those unborn c h i l d r e n are not persons and do not 

have the same fundamental r i g h t s as does e v e r y o t h e r p e r s o n , 

which r i g h t s must be p r o t e c t e d by the law. As I e x p l a i n e d i n 

Hami l t o n v. S c o t t , 97 So. 3d 728, 737 ( A l a . 2012) ( P a r k e r , J . , 

c o n c u r r i n g s p e c i a l l y , j o i n e d by S t u a r t , B o l i n , and Wise, J J . ) , 

n o t h i n g c o u l d be f u r t h e r from the t r u t h . 

I concur i n the d e c i s i o n of the Court today, which I 

auth o r e d . I w r i t e s p e c i a l l y t o emphasize t h a t t h i s d e c i s i o n , 

h o l d i n g t h a t the p l a i n language of the chemical-endangerment 

s t a t u t e r e q u i r e s the a p p l i c a t i o n of t h a t s t a t u t e t o p r o t e c t 

unborn c h i l d r e n , i s c o n s i s t e n t w i t h many s t a t u t e s and 

d e c i s i o n s throughout our n a t i o n t h a t r e c o g n i z e unborn c h i l d r e n 

as persons w i t h l e g a l l y e n f o r c e a b l e r i g h t s i n many areas of 

the law. T h i s s p e c i a l c o ncurrence b r i e f l y summarizes some of 
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the p r o t e c t i o n s and r i g h t s of unborn c h i l d r e n i n f i v e areas of 

the law -- p r o p e r t y law, c r i m i n a l law, t o r t law, g u a r d i a n s h i p 

law, and h e a l t h - c a r e law -- d e m o n s t r a t i n g the b r e a d t h of l e g a l 

p r o t e c t i o n a f f o r d e d the r i g h t s of unborn c h i l d r e n . 1 0 

I . P r o p e r t y Law 

For c e n t u r i e s , the law of p r o p e r t y has r e c o g n i z e d t h a t 

unborn c h i l d r e n are persons w i t h r i g h t s . For example, i f a 

f a t h e r (or, i n some s t a t e s , a c l o s e r e l a t i v e ) d i e d b e f o r e h i s 

c h i l d was born, t h a t c h i l d would i n h e r i t from the f a t h e r as i f 

he or she had a l r e a d y been born a t the time the f a t h e r d i e d . 1 1 

1 0The c i t a t i o n s t o s t a t e codes and cases i n the f o o t n o t e s 
i n t h i s s p e c i a l w r i t i n g are drawn l a r g e l y from the f o l l o w i n g 
a r t i c l e : P a u l Benjamin L i n t o n , The L e g a l S t a t u s of the Unborn  
C h i l d under S t a t e Law, 6 U. S t . Thomas J . L. & Pub. P o l ' y 141 
( F a l l 2011). I have not i n d e p e n d e n t l y checked or v e r i f i e d 
these s o u r c e s . 

1 1See § 43-8-47, A l a . Code 1975; see a l s o A l a s k a S t a t . § 
13.12.108 (2008); A r i z . Rev. S t a t . Ann. § 14-2108 (2005); Ark. 
Code Ann. § 28-9-210 (2004); C a l . Prob. Code § 6407 (2009); 
C o l o . Rev. S t a t . Ann. § 15-11-104(1)(b) (2011); D e l . Code Ann. 
t i t . 12, § 505 (2007); F l a . S t a t . Ann. § 732.106 (2010); Ga. 
Code Ann. § 53-2-1(b)(1) (2010); Haw. Rev. S t a t . Ann. 
560:2-108 (2010); Idaho Code Ann. § 15-2-108 (2009); 755 I l l . 
Comp. S t a t . Ann. § 5/2-3 (2007); Ind. Code Ann. § 29-1-2-6 
(2010); Iowa Code Ann. § 633.220 (1992); Kan. S t a t . Ann. § 
59-501(a) (2008); Ky. Rev. S t a t . Ann. §§ 391.070, 394.460 
(2010); La. C i v . Code Ann. a r t . 940 (2000); Me. Rev. S t a t . 
Ann. t i t . 18, § 2-108 (1998); Md. Code Ann., E s t . & T r u s t s , § 
3-107 (2001); Mass. Gen. Laws Ann. 190B § 2-302 (2012); Mich. 
Comp. Laws Ann. § 700.2108 (2002); Minn. S t a t . Ann. § 
524.2-108 (2002); Harper v. A r c h e r , 4 Smedes & M 99, 12 M i s s . 
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S i m i l a r l y , i f a w i l l f a i l e d t o p r o v i d e f o r the p o s s i b i l i t y of 

a c h i l d born a f t e r the e x e c u t i o n of the w i l l and a c h i l d was 

born, the o m i t t e d c h i l d c o u l d , i n many cases, r e c e i v e a share 

i n the e s t a t e e q u a l i n v a l u e t o what he or she would have 

r e c e i v e d i f the t e s t a t o r had d i e d i n t e s t a t e or a share e q u a l 

i n v a l u e t o t h a t p r o v i d e d t o c h i l d r e n named i n the w i l l . 1 2 Some 

9 (1845) ( n o t i n g t h a t "from the time of c o n c e p t i o n the i n f a n t 
i s i n ess e , f o r the purpose of t a k i n g any e s t a t e which i s f o r 
h i s b e n e f i t , ... p r o v i d e d ... t h a t the i n f a n t be born a l i v e , 
and a f t e r such a p e r i o d of f o e t a l e x i s t e n c e t h a t i t s 
c o n t i n u a t i o n i n l i f e might be r e a s o n a b l y e x p e c t e d " ) ; Mo. Ann. 
S t a t . § 474.050 (2000); Mont. Code Ann. § 72-2-118 (2011); 
Neb. Rev. S t a t . Ann. § 30-2308 (2010); Nev. Rev. S t a t . Ann. § 
111.085 (2010); N.H. Rev. S t a t . Ann. §§ 21.20 (2008) ( d e f i n i n g 
" i s s u e " ) , 561:1 (2006); N.J. S t a t . Ann. § 3B:5-8 (2007); N.M. 
S t a t . Ann. § 45-2-104(A)(2) (2011); N.Y. E s t . Powers & T r u s t s 
Law § 4-1.1(c) (McKinney 1998); N.C. Gen. S t a t . § 29-9 (2009); 
N.D. Cent. Code § 30.1-04-04 (2010); Ohio Rev. Code Ann. § 
2105.14 (2007); O k l a . Rev. S t a t . Ann. t i t . 84, § 228 (1990); 
Or. Rev. S t a t . § 112.075 (2007); 20 Pa. Cons. S t a t . Ann. § 
2104(4) (2005); S.C. Code Ann. § 62-2-108 (2009); S.D. 
C o d i f i e d Laws § 29A-2-108 (2004); Tenn. Code Ann. § 31-2-108 
(2007); Utah Code Ann. § 75-2-104(1)(b) (2010); V t . S t a t . Ann. 
t i t . 14, § 303 (2010); Va. Code Ann. § 64.1-8.1 (2007); Wash. 
Rev. Code Ann. § 11.02.005(8) (2012); W. Va. Code Ann. § 
42-1-8 (2004); Wis. S t a t . Ann. § 854.21(5) (2011); Wyo. S t a t . 
Ann. § 2-4-103 (2009). 

1 2See § 43-8-91, A l a . Code 1975; see a l s o A l a s k a S t a t . § 
13.12.302 (2008); A r i z . Rev. S t a t . Ann. § 14-2302 (2005); Ark. 
Code Ann. § 28-39-407 (2004); C a l . Prob. Code § 21620 (2011); 
C o l o . Rev. S t a t . Ann. § 15-11-302 (2011); Conn. Gen. S t a t . 
Ann. § 45a-256b (2010); D e l . Code Ann. t i t . 12, §§ 301, 310 
(2007); F l a . S t a t . Ann. § 732.302 (2010); Ga. Code Ann. § 
53-4-48 (Supp. 2010); Haw. Rev. S t a t . Ann. § 560:2-302 (2010); 
Idaho Code Ann. § 15-2-302 (2009); 755 I l l . Comp. S t a t . Ann. 
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s t a t e s a p p l y a s i m i l a r r u l e t o ownership of f u t u r e i n t e r e s t s 

i n l a n d , as w e l l . 1 3 

§ 5/4-10 (2007); Ind. Code Ann. § 29-1-3-8 (2010); Iowa Code 
Ann. § 633.267 (1992); Ky. Rev. S t a t . Ann. § 394.382 (2010); 
La. C i v . Code Ann. a r t . 1474 (2000); Me. Rev. S t a t . Ann. t i t . 
18, § 2-302 (1998); Md. Code Ann., E s t . & T r u s t s , § 3-301 e t 
seq. (2001); Mass. Gen. Laws Ann. ch. 191, § 20 (2011); Mich. 
Comp. Laws Ann. § 700.2302 (2002); Minn. S t a t . Ann. § 
524.2-302 (2012); M i s s . Code Ann. §§ 91-5-3, 91-5-5 (1999); 
Mo. Ann. S t a t . § 474.240 (2009); Mont. Code Ann. § 72-2-332 
(2011) ; Neb. Rev. S t a t . Ann. § 30-2321 (2010); Nev. Rev. S t a t . 
Ann. §§ 133.160, 133.180 (2009); N.H. Rev. S t a t . Ann. § 551:10 
(2006) ; N.J. S t a t . Ann. § 3B:5-16 (2007); N.M. S t a t . § 
45-2-302 (2008); N.Y. E s t . Powers & T r u s t s Law § 5-32 
(McKinney Supp. 2012); N.C. Gen. S t a t . § 31-5.5 (2009) (see  
a l s o § 41-5 ( p r o v i d i n g t h a t an unborn c h i l d " s h a l l be deemed 
a per s o n capable of t a k i n g by deed or o t h e r w r i t i n g any e s t a t e 
whatever i n the same manner as i f he were b o r n " ) ) ; N.D. Cent. 
Code § 30.1-06-02 (2010); Ohio Rev. Code Ann. § 2107.34 
(2007) ; O k l a . S t a t . Ann. t i t . 84, § 131 (1990); Or. Rev. S t a t . 
§ 112.405 (2007); 20 Pa. Cons. S t a t . Ann. § 2514(4) (2005); 
R.I. Gen. Laws § 33-6-23 e t seq. (2011); S.C. Code Ann. § 
62-2-302 (2009); S.D. C o d i f i e d Laws § 29A-2-302 (2004); Tenn. 
Code Ann. § 32-3-103 (2007); Tex. Prob. Code Ann. § 67 (Vernon 
Supp. 2011); Utah Code Ann. § 75-2-302 (Supp. 2010); V t . S t a t . 
Ann. t i t . 14, §§ 303, 332 e t seq. (2010); Va. Code Ann. §§ 
64.1-70, 64.1-71 (2007); Wash. Rev. Code Ann. § 11.12.091 
(1998); W. Va. Code Ann. §§ 41-4-1, 41-4-2 (2004); Wis. S t a t . 
Ann. § 854.21(5) (2011). 

1 3See § 35-4-8, A l a . Code 1975; see a l s o C a l . C i v . Code §§ 
698, 739 (2007); C o l o . Rev. S t a t . Ann. § 38-30-119 (2007); Ky. 
Rev. S t a t . Ann. § 381.140 (1999); Minn. S t a t . Ann. § 500.14 
(2012) ; Nev. Rev. S t a t . Ann. § 111.080 (2010); N.M. S t a t . Ann. 
§ 47-1-21 (1995); N.D. Cent. Code § 47-02-19 (1999) (see a l s o 
§ 47-02-29); Ohio Rev. Code Ann. § 2307.14 (2010) ( p r o v i d i n g 
t h a t c o u r t may a p p o i n t a t r u s t e e t o r e p r e s e n t the f u t u r e 
i n t e r e s t s of an unborn c h i l d ) ; O k l a . S t a t . Ann. t i t . 12, § 
1147.1 (2000) ( p r o v i d i n g t h a t c o u r t may a p p o i n t a t r u s t e e t o 
r e p r e s e n t the f u t u r e i n t e r e s t s of an unborn c h i l d ) ; S.D. 
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I I . C r i m i n a l Law 

There are a t l e a s t t h r e e a s p e c t s of c r i m i n a l law where 

the s t a t e s have i n c r e a s i n g l y p r o t e c t e d f e t a l l i f e : f i r s t , 

c r i m i n a l i z i n g f e t a l h o m i c i d e ; second, making the pregnancy of 

a homicide v i c t i m an a g g r a v a t i n g f a c t o r t h a t can l e a d t o the 

i m p o s i t i o n of the death p e n a l t y ; and, t h i r d , p r o h i b i t i n g the 

e x e c u t i o n of pregnant c r i m i n a l s . 

A. F e t a l - H o m i c i d e S t a t u t e s 

In a s t r o n g m a j o r i t y of s t a t e s , k i l l i n g an unborn c h i l d 

i s c r i m i n a l homicide u n l e s s i t o c c u r s as the r e s u l t of a 

m e d i c a l a b o r t i o n . The m a j o r i t y of s t a t e s p r o h i b i t any k i l l i n g 

of an unborn c h i l d , o t h e r than a m e d i c a l a b o r t i o n a t the 

mother's r e q u e s t , r e g a r d l e s s of g e s t a t i o n a l age. 1 4 

C o d i f i e d Laws § 43-3-14 (2004) (see a l s o § 43-3-16); Tex. 
Prop. Code Ann. § 112.036 (Vernon 2007). 

1 4See A l a . Code 1975, § 1 3 A - 6 - 1 ( a ) ( 3 ) ; A l a s k a S t a t . § 
11.81.900(b)(62) ( d e f i n i n g "unborn c h i l d " ) ; § 11.41.150 e t 
seq. (2008); A r i z . Rev. S t a t . Ann. §§ 13-1102(A), (B) 
( n e g l i g e n t h o m i c i d e ) , 13-1103(A)(5), (B) (manslaughter), 
13-1104(A), (B) (second-degree murder), 13-1105(A)(1), (C) 
( f i r s t - d e g r e e murder) (2010); Ga. Code Ann. §§ 16-5-80 
( f e t i c i d e ) , 40-6-393.1 ( f e t i c i d e by v e h i c l e ) , 52-7-12.3 
( f e t i c i d e by v e s s e l ) (2007 & Supp. 2010); Idaho Code Ann. §§ 
18-4016 ( d e f i n i n g "human embryo" and " f e t u s " ) , 18-4001 
( d e f i n i n g "murder"), 18-4006 ( d e f i n i n g "manslaughter") (2004); 
720 I l l . Comp. S t a t . Ann. §§ 5/9-1.2 ( i n t e n t i o n a l homicide of 
an unborn c h i l d ) , 5/9-2.1 ( v o l u n t a r y manslaughter of an unborn 
c h i l d ) , 5/9-3.2 ( i n v o l u n t a r y manslaughter or r e c k l e s s homicide 
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of an unborn c h i l d ) (2011); Ind. Code Ann. § 35-42-1-6 
( f e t i c i d e ) (2011) (see a l s o Ind. Code Ann. §§ 35-42-1-1(4) 
(murder), 35-42-1-3(a)(2) ( v o l u n t a r y m a n s l a u g h t e r ) , 
35-42-1-4(b), (d) ( i n v o l u n t a r y manslaughter) (2011)); Kan. 
S t a t . Ann. § 21-5419 (Supp. 2011); Ky. Rev. S t a t . § 507A.010 
e t seq. ( f e t a l homicide) (2008); La. Rev. S t a t . Ann. §§ 
14:2(A)(11) ( d e f i n i n g "unborn c h i l d " ) , 14:32.5 ( d e f i n i n g 
" f e t i c i d e " ) , 14:32.6 e t s e q . ( s u b s t a n t i v e o f f e n s e s ) (2012); 
Mich. Comp. Laws Ann. § 750.90a e t seq. (2004); Minn. S t a t . 
Ann. § 609.266 e t seq. (2009); M i s s . Code Ann. § 97-3-37 
(2011); Neb. Rev. S t a t . Ann. § 28-388 e t seq. (2009); N.D. 
Cent. Code § 12.1-17.1-01 e t seq. (1997); Ohio Rev. Code Ann. 
§§ 2903.01(A), (B) (aggravated murder), 2903.02(A) (murder), 
2903.03(A) ( v o l u n t a r y m a n s l a u g h t e r ) , 2903.04(A), (B) 
( i n v o l u n t a r y m a n s l a u g h t e r ) ; 2903.041(A) ( r e c k l e s s h o m i c i d e ) , 
2903.05(A) ( n e g l i g e n t h o m i c i d e ) , 2903.06(A) (aggravated 
v e h i c u l a r h o m i c i d e , v e h i c u l a r h o m i c i d e , and v e h i c u l a r 
m a n s l a u g h t e r ) , 2903.09(A), (B) ( d e f i n i t i o n s ) (2010); O k l a . 
S t a t . Ann. t i t . 21, § 691 ( d e f i n i n g " h o m i c i d e " ) , t i t . 63, § 
1-730(4) ( d e f i n i n g "unborn c h i l d " ) (2012); 18 Pa. Cons. S t a t . 
Ann. § 2601 e t seq. (1998); S.C. Code Ann. § 16-3-1083 (Supp. 
2011); S.D. C o d i f i e d Laws §§ 22-1-2(31) ( d e f i n i n g " p e r s o n " ) , 
22-1-2(50A) ( d e f i n i n g "unborn c h i l d " ) ; 22-16-1 ( d e f i n i n g 
" h o m i c i d e " ) , 22-16-1.1 ( f e t a l h o m i c i d e ) , 22-17-6 ( i n t e n t i o n a l 
k i l l i n g of a human f e t u s ) (Supp. 2011); Tenn. Code Ann. § 
39-13-214 (Supp. 2012); Tex. Penal Code §§ 1.07(a)(26) 
( d e f i n i n g " i n d i v i d u a l " ) , 1.07(a)(38) ( d e f i n i n g "person") 
(Vernon 2011); Utah Code Ann. § 76-5-201(1)(a) (Supp. 2010); 
W. Va. Code Ann. § 61-2-30 (2010); Wis. S t a t . Ann. §§ 
939.75(1) ( d e f i n i n g "unborn c h i l d " ) , 940.01(1)(b) ( f i r s t -
degree i n t e n t i o n a l h o m i c i d e ) , 940.02(1m) ( f i r s t - d e g r e e 
r e c k l e s s h o m i c i d e ) , 940.05(2g) (second-degree i n t e n t i o n a l 
h o m i c i d e ) , 940.06(2) (second-degree r e c k l e s s h o m i c i d e ) , 
940.08(2) (homicide by n e g l i g e n t h a n d l i n g of a dangerous 
weapon, e x p l o s i v e , or f i r e ) , 9 4 0 . 0 9 ( 1 ) ( c ) , (1)(cm), ( 1 ) ( d ) , 
(1)(e) (homicide by i n t o x i c a t e d use of a v e h i c l e ) , 
9 4 0 . 0 9 ( 1 g ) ( c ) , (1g)(cm), (1g)(d) (homicide by i n t o x i c a t e d use 
of a f i r e a r m ) , 940.10(2) (homicide by n e g l i g e n t o p e r a t i o n of 
a v e h i c l e ) , 940.04(1) ( i n t e n t i o n a l d e s t r u c t i o n of the l i f e of 
an unborn c h i l d ) (2011) (see a l s o Wis. S t a t . Ann. § 
940.04(2)(a) (2005) ( i n t e n t i o n a l d e s t r u c t i o n of the l i f e of an 
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However, some s t a t e s l i m i t the a p p l i c a b i l i t y of homicide 

s t a t u t e s based on the g e s t a t i o n a l age of the f e t u s . The most 

common age re q u i r e m e n t s are v i a b i l i t y , which i s t h a t p o r t i o n 

of the pregnancy where the unborn c h i l d i s capable of 

s u r v i v i n g b i r t h and l i v i n g o u t s i d e the womb,15 and q u i c k e n i n g , 

which i s the p o i n t d u r i n g the pregnancy when the pregnant 

"unborn q u i c k c h i l d " ) ) . In a d d i t i o n t o the f o r e g o i n g 
s t a t u t e s , M i s s o u r i has e n a c t e d a s t a t u t e p r o v i d i n g a r u l e of 
c o n s t r u c t i o n , see Mo. Ann. S t a t . § 1.205 (2000), which has 
been a p p l i e d t o the s t a t e ' s homicide s t a t u t e s , making them 
a p p l i c a b l e t o any k i l l i n g of an unborn c h i l d a t any stage of 
g e s t a t i o n t h a t i s not the r e s u l t of an a b o r t i o n . See S t a t e v.  
Knapp, 843 S.W.2d 345 (Mo. 1992), S t a t e v. Holcomb, 956 S.W.2d 
286 (Mo. Ct. App. 1997), S t a t e v. R o l l e n , 133 S.W.3d 57 (Mo. 
Ct. App. 2 003). 

1 5 F l a . S t a t . Ann. §§ 782.09(5) (homicide) ( d e f i n i n g 
"unborn q u i c k c h i l d " i n terms of v i a b i l i t y ) , 782.071 
( v e h i c u l a r homicide) (2007); Ind. Code Ann. §§ 35-42-1-1(4) 
(murder), 35-42-1-3(a)(2) ( v o l u n t a r y m a n s l a u g h t e r ) , 
35-42-1-4(b), (d) ( i n v o l u n t a r y manslaughter) (2011) (see a l s o 
Ind. Code Ann. § 35-42-1-6 ( f e t i c i d e ) (2011)); Md. Code Ann., 
Crim. Law § 2-103 (Supp. 2011); Mich. Comp. Laws Ann. § 
750.322 (2004) (a " q u i c k e n i n g " manslaughter s t a t u t e t h a t , 
subsequent t o Roe v. Wade, the M i c h i g a n Supreme Court l i m i t e d 
t o p o s t - v i a b i l i t y c r i m i n a l a c t s , L a r k i n v. Cahalan, 208 N.W.2d 
176 (Mich. 1973)) (see a l s o Mich. Comp. Laws Ann. § 750.90a e t 
seq. (2004)); R.I. Gen. Laws § 11-23-5 (2002) ( d e f i n i n g 
" q u i c k e n i n g " i n terms of v i a b i l i t y ) . 
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woman f i r s t n o t i c e s the movements of her unborn c h i l d . 1 6 A few 

s t a t e s have c r e a t e d o t h e r age r e q u i r e m e n t s . 1 7 

B. Penalty-Enhancement S t a t u t e s 

Seven s t a t e s s p e c i f i c a l l y p r o v i d e t h a t the murder of a 

pregnant woman i s an a g g r a v a t i n g f a c t o r t h a t may j u s t i f y the 

1 6Nev. Rev. S t a t . Ann. § 200.210 (2006) (manslaughter); 
Wash. Rev. Code Ann. § 9A.32.060(1)(b) (2012) (manslaughter); 
Wis. S t a t . Ann. § 940.04(2)(a) (2005) ( i n t e n t i o n a l d e s t r u c t i o n 
of the l i f e of an "unborn q u i c k c h i l d " ) (see a l s o Wis. S t a t . 
Ann. §§ 939.75(1) ( d e f i n i n g "unborn c h i l d " ) , 940.01(1)(b) 
( f i r s t - d e g r e e i n t e n t i o n a l h o m i c i d e ) , 940.02(1m) ( f i r s t - d e g r e e 
r e c k l e s s h o m i c i d e ) , 940.05(2g) (second-degree i n t e n t i o n a l 
h o m i c i d e ) , 940.06(2) (second-degree r e c k l e s s h o m i c i d e ) , 
940.08(2) (homicide by n e g l i g e n t h a n d l i n g of a dangerous 
weapon, e x p l o s i v e s , or f i r e ) , 9 4 0 . 0 9 ( 1 ) ( c ) , (cm), (d), and (e) 
(homicide by i n t o x i c a t e d use of a v e h i c l e ) , 9 4 0 . 0 9 ( 1 g ) ( c ) , 
(1g)(cm), (1g)(d) (homicide by i n t o x i c a t e d use of a f i r e a r m ) , 
940.10(2) (homicide by n e g l i g e n t o p e r a t i o n of a v e h i c l e ) , 
940.04(1) ( i n t e n t i o n a l d e s t r u c t i o n of the l i f e of an unborn 
c h i l d ) (2011)). 

1 7Arkansas draws the l i n e a t 12 weeks' g e s t a t i o n ; see Ark. 
Code Ann. §§ 5 - 1 - 1 0 2 ( 1 3 ) ( B ) ( i ) ( a ) , (b) (2009) 
( c r o s s - r e f e r e n c i n g homicide o f f e n s e s ) , § 5-10-101 e t seq. 
(2006); under C a l i f o r n i a law, the o f f e n s e of murder has been 
d e f i n e d t o i n c l u d e the u n l a w f u l k i l l i n g of a " f e t u s , " see C a l . 
P e n a l Code § 187(a) (2008) ( i n t e r p r e t e d by the C a l i f o r n i a 
Supreme Co u r t t o mean "post-embryonic" -- i . e . , 7 t o 8 weeks' 
g e s t a t i o n ) , People v. D a v i s , 7 C a l . 4th 797, 872 P.2d 591, 
599, 30 C a l . R p t r . 2d 50 (1994); V i r g i n i a a l s o has en a c t e d a 
s t a t u t e p r o h i b i t i n g the " [ k ] i l l i n g [of] a f e t u s , " Va. Code 
Ann. § 18.2-32.2 (2009), but the term " f e t u s " i s not d e f i n e d 
i n the c r i m i n a l code and has not y e t been i n t e r p r e t e d by the 
Supreme Co u r t of V i r g i n i a . 
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i m p o s i t i o n of the death p e n a l t y . 1 8 In n i n e o t h e r s t a t e s , the 

murder of a pregnant woman and her unborn c h i l d can l e a d t o 

the a p p l i c a t i o n of the death p e n a l t y under s t a t u t e s t h a t a l l o w 

f o r i mposing the death p e n a l t y where a defendant murders more 

than one person i n a s i n g l e i n c i d e n t . 1 9 And i n F l o r i d a , a 

k i l l i n g t h a t would be c a p i t a l murder i f the pregnant woman 

d i e d i s c a p i t a l murder i f the mother s u r v i v e s b ut her unborn 

c h i l d d i e s . 2 0 

C. R e s t r i c t i o n s on I m p o s i t i o n of the Death P e n a l t y 

Of the 33 s t a t e s i n which the death p e n a l t y i s a u t h o r i z e d 

by law, a t l e a s t 23 s t a t e s have s t a t u t e s p r o h i b i t i n g the 

1 8 A r i z . Rev. S t a t . § 13-751(F)(9) ( s p e c i f i c a l l y l i s t i n g 
the k i l l i n g of an unborn c h i l d as an a g g r a v a t i n g f a c t o r ) ; 
C o l o . Rev. S t a t . Ann. § 18-1.3-1201(5)(q) (2012); D e l . Code 
Ann. t i t . 11, § 4 2 0 9 ( e ) ( 1 ) ( p ) (2012); Ind. Code Ann. § 
35-50-2-9(b)(16) ( l i m i t e d t o cases where the unborn c h i l d had 
reached v i a b i l i t y ) ; 42 Pa. Cons. S t a t . Ann. § 9711(d)(17) 
( l i m i t e d t o cases where the pregnancy i s i n i t s t h i r d 
t r i m e s t e r ) ; Tenn. Code Ann. § 39 - 1 3 - 2 0 4 ( i ) ( 1 6 ) (Supp. 2012); 
Va. Code Ann. § 18.2-31(11) (Supp. 2012). 

1 9See § 13A-5-40(a)(10), A l a . Code 1975; Ark. Code Ann. § 
5-10-101(a)(4), (9A); Idaho Code Ann. § 19 - 2 5 1 5 ( 9 ) ( b ) ; Mo. 
Rev. S t a t . § 565.032 2(2) (2012); Ohio Rev. Code. Ann. § 
2929.04(A)(9); O k l a . S t a t . t i t . 21, § 701.12 (2012); S.C. Code 
Ann. § 1 6 - 3 - 2 0 ( C ) ( a ) ( 9 ) ; Vernon's Tex. Penal Code Ann. § 
1 9 . 0 3 ( a ) ( 7 ) ; Utah Code Ann. § 76 - 5 - 2 0 2 ( 1 ) ( b ) . 

2 0 F l a . S t a t . Ann. § 782.09(1)(a) (2012). 
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e x e c u t i o n of a pregnant woman.21 I f a pregnant woman i s 

sen t e n c e d t o death, the woman's sentence i s suspended, 

p e r m i t t i n g the unborn c h i l d t o develop and be born, thus 

p r o t e c t i n g t h a t unborn c h i l d ' s l i f e . 

I I I . T o r t Law 

T o r t law r e c o g n i z e s the humanity of unborn c h i l d r e n by 

p e r m i t t i n g a c t i o n s t o r e c o v e r damages f o r p r e n a t a l i n j u r y and 

f o r p r e n a t a l w r o n g f u l death. 

A. P r e n a t a l I n j u r i e s 

T h i r t y s t a t e s p e r m i t r e c o v e r y of damages f o r n o n f a t a l 

p r e n a t a l i n j u r i e s , r e g a r d l e s s of the g e s t a t i o n a l age of the 

2 1 A l a . Code 1975, § 15-18-86; A r i z . Rev. S t a t . Ann. §§ 
13-4025, 4026 (2010); Ark. Code Ann. § 16-90-506(d)(2) (2005); 
C a l . P e n a l Code §§ 3705, 3706 (2011); F l a . S t a t . Ann. § 922.08 
(2001); Ga. Code Ann. §§ 17-10-34, 17-10-39 (2004); Idaho Code 
Ann. §§ 19-2713, 19-2714, 19-2719a (2004); Ind. Code Ann. § 
35-38-6-10 (2010); Kan. S t a t . Ann. § 22-4009 (2008); Ky. Rev. 
S t a t . Ann. § 431.240(2) (1999); La. Rev. S t a t . Ann. § 
15:567(D) (2005); Md. Code Ann., C o r r . S e r v s . § 3-902(e) 
(2008); M i s s . Code Ann. § 99-19-57 (2006); Mo. Ann. S t a t . § 
546.800 e t seq. (2002); Mont. Code Ann. §§ 46-19-203, 
46-19-204 (2011); Neb. Rev. S t a t . Ann. §§ 29-2540, 29-2541 
(200 9 ) ; Nev. Rev. S t a t . Ann. § 17 6.465 e t seq. (2009); Ohio 
Rev. Code Ann. § 2949.31 (2010); O k l a . Rev. S t a t . Ann. t i t . 
22, §§ 1010, 1011 (2003); S.C. Code Ann. § 16-3-20(A) (2003); 
S.D. C o d i f i e d Laws § 23A-27A-27 e t seq. (2004); Utah Code Ann. 
§ 77-19-202 (Supp. 2010); Wyo. S t a t . §§ 7-13-912, 7-13-913 
(2007). 
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unborn c h i l d a t the time the c h i l d s u f f e r e d those i n j u r i e s . 2 2 

2 2Wolfe v. I s b e l l , 280 So. 2d 758, 761 ( A l a . 1973) 
(express statement i n c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; 
Walker by P i z a n o v. Mart, 790 P.2d 735, 739 ( A r i z . Ct. App. 
1990) (dictum i n w r o n g f u l - l i f e a c t i o n ) ; C a l . C i v . Code § 43.1 
(2007) ("A c h i l d c o n c e i v e d , but not y e t born, i s deemed an 
e x i s t i n g p e r s o n , so f a r as n e c e s s a r y f o r the c h i l d ' s i n t e r e s t s 
i n the event of the c h i l d ' s subsequent b i r t h . " ) ; Keleman v.  
S u p e r i o r C o u r t , 136 C a l . App. 3d 861, 186 C a l . R p t r . 566, 568 
(1982) ( p r e n a t a l i n j u r y ) ; Empire Cas. Co. v. S t . P a u l F i r e &  
Marine I n s . Co., 764 P.2d 1191, 1195-97 (Colo. 1988) (by 
i m p l i c a t i o n i n d e c i s i o n r e c o g n i z i n g cause of a c t i o n f o r 
p r e - c o n c e p t i o n t o r t ) ; Simon v. M u l l i n , 380 A.2d 1353, 1357 
(Conn. Super. C t . 1977) ( p r e n a t a l i n j u r y ) ; Day v. Nat i o n w i d e  
Mut. I n s . Co., 328 So. 2d 560, 562 ( F l a . D i s t . C t . App. 1976) 
( p r e n a t a l i n j u r y ) ; La Russo v. Garner, 888 So. 2d 712, 719 
( F l a . D i s t . C t . App. 2004) ( p r e n a t a l i n j u r y ) ; Hornbuckle v.  
P l a n t a t i o n P i p e L i n e Co., 212 Ga. 504, 93 S.E.2d 727 (1956) 
( p r e n a t a l i n j u r y ) ; McAuley v. W i l l s , 251 Ga. 3, 303 S.E.2d 
258, 259-60 (1983) (dictum i n w r o n g f u l - d e a t h a c t i o n ) ; Renslow  
v. Mennonite Hosp., 67 I l l . 2d 348, 352-53, 367 N.E.2d 1250, 
1252-53, 10 I l l . Dec. 484, 486-87 (1977) (express statement i n 
d e c i s i o n r e c o g n i z i n g cause of a c t i o n f o r p r e c o n c e p t i o n t o r t ) ; 
S t a l l m a n v. You n g q u i s t , 125 I l l . 2d 267, 272-73, 531 N.E.2d 
355, 357-58, 126 I l l . Dec. 60, 62-63 (1988) ( f o l l o w i n g 
Renslow); Cowe by Cowe v. Forum Group, I n c . , 541 N.E.2d 962, 
967-68 (Ind. Ct. App. 1989), a f f ' d i n p a r t , r e v ' d i n p a r t , and 
remanded, 575 N.E.2d 630, 636-37 (Ind. 1991) ( a d o p t i n g 
Restatement (Second) of T o r t s § 869(1)) ( p r e n a t a l i n j u r y ) ; 
Humes v. C l i n t o n , 246 Kan. 590, 596, 792 P.2d 1032, 1037 
(1990) (dictum i n w r o n g f u l - d e a t h a c t i o n ) ; Danos v. S t . P i e r r e , 
402 So. 2d 633 (La. 1981) (by i m p l i c a t i o n i n w r o n g f u l - d e a t h 
a c t i o n ) ; Group H e a l t h Ass'n, I n c . v. B l u m e n t h a l , 295 Md. 104, 
117-18, 453 A.2d 1198, 1206-07 (1983) (express statement i n 
c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; Payton v. Ab b o t t Labs., 386 
Mass. 540, 559-64, 437 N.E.2d 171, 182-85 (1982) ( p r e n a t a l 
i n j u r y ) ; T o r i g i a n v. Watertown News Co., 352 Mass. 446, 225 
N.E.2d 926 (1967) (by i m p l i c a t i o n i n w r o n g f u l - d e a t h a c t i o n ) ; 
Womack v. Buchhorn, 384 Mich . 718, 187 N.W.2d 218 (1971) 
( p r e n a t a l i n j u r y ) ; Connor v. Monkem Co., 898 S.W.2d 89 (Mo. 
1995) (by i m p l i c a t i o n i n w r o n g f u l - d e a t h a c t i o n ) ; B e r g s t r e s s e r 
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v. M i t c h e l l , 448 F. Supp. 10, 14-15 (E.D. Mo. 1977), a f f ' d , 
577 F.2d 22, 25-26 (8th C i r . 1978) (by i m p l i c a t i o n i n d e c i s i o n 
r e c o g n i z i n g cause of a c t i o n f o r p r e c o n c e p t i o n t o r t ) ; M i l l e r v.  
Duhart, 637 S.W.2d 183, 185 (Mo. Ct. App. 1982) (dictum i n 
" w r o n g f u l - l i f e " c a s e ) ; Weaks v. Mounter, 88 Nev. 118, 121-22, 
493 P.2d 1307, 1309 (1972) ( p r e n a t a l i n j u r y ) ; White v. Yup, 85 
Nev. 527, 532-33, 458 P.2d 617, 620-21 (1969) (express 
statement i n c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; Bennett v.  
Hymers, 101 N.H. 483, 147 A.2d 108 (1958) ( p r e n a t a l i n j u r y ) ; 
Smith v. Brennan, 31 N.J. 353, 362-63, 157 A.2d 497, 502 
(1960) ( p r e n a t a l i n j u r y ) ; Hughson v. S t . F r a n c i s Hosp. of P o r t  
J e r v i s , 459 N.Y.S.2d 814, 815 (N.Y. App. Div. 1983) ( p r e n a t a l 
i n j u r y ) ; K e l l y v. Gregory, 125 N.Y.S.2d 696, 697 (N.Y. App. 
Div. 1953) ( p r e n a t a l i n j u r y ) ; S t e t s o n v. E a s t e r l i n g , 274 N.C. 
152, 155-56, 161 S.E.2d 531, 533-34 (1968) (express statement 
i n c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; Gay v. Thompson, 266 
N.C. 394, 399, 146 S.E.2d 425, 429 (1966) (by i m p l i c a t i o n i n 
w r o n g f u l - d e a t h a c t i o n ) ; Hopkins v. McBane, 359 N.W.2d 862, 864 
(N.D. 1985) ( a d o p t i n g Restatement (Second) of the Law of T o r t s 
§ 869(1) i n c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; Evans v. Olson, 
550 P.2d 924, 927 (Okla. 1976) (express statement i n c o n t e x t 
of w r o n g f u l - d e a t h a c t i o n ) ; S i n k l e r v. Kneale, 401 Pa. 267, 
273, 164 A.2d 93, 96 (1960) ( p r e n a t a l i n j u r y ) ; S y l v i a v.  
G o b e i l l e , 101 R.I. 76, 220 A.2d 222 (1966) ( p r e n a t a l i n j u r y ) ; 
Re C e r t i f i c a t i o n of a Q u e s t i o n of Law from the U n i t e d S t a t e s  
D i s t r i c t C o u r t , 543 N.W.2d 787 (S.D. 1996) (by i m p l i c a t i o n i n 
w r o n g f u l - d e a t h a c t i o n ) ; Delgado v. Y a n d e l l , 468 S.W.2d 475 
(Tex. App. 1971), w r i t r e f ' d n.r.e. per curiam, 471 S.W.2d 569 
(Tex. 1971) ( p r e n a t a l i n j u r y ) ; K a l a f u t v. Gruver, 239 Va. 278, 
283, 389 S.E.2d 681, 683-84 (1990) ( a d o p t i n g Restatement  
(Second) of T o r t s § 869(1) i n c o n t e x t of w r o n g f u l - d e a t h 
a c t i o n ) ; Harbeson v. P a r k e - D a v i s , I n c . , 98 Wash. 2d 460, 479, 
656 P.2d 483, 495 (1983) (dictum i n " w r o n g f u l - l i f e " c a s e ) ; 
S e a t t l e - F i r s t N a t i o n a l Bank v. Ranki n , 59 Wash. 2d 288, 290¬
91, 367 P.2d 835, 837-38 (1962) ( p r e n a t a l i n j u r y ) ; F a r l e y v.  
S a r t i n , 195 W. Va. 671, 681, 466 S.E.2d 522, 532 (1995) 
(express statement i n c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; 
K w a t e r s k i v. S t a t e Farm Mut. Auto I n s . Co., 148 N.W.2d 107, 
109 (Wis. 1967) (express statement i n c o n t e x t of w r o n g f u l -
death a c t i o n ) ; P u h l v. Milwaukee Auto. I n s . Co., 99 N.W.2d 
163, 169-71 (Wis. 1959) (dictum i n p r e n a t a l - i n j u r y c a s e ) , 
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Seventeen o t h e r s t a t e s and the D i s t r i c t of Columbia p e r m i t an 

a c t i o n t o r e c o v e r damages f o r p r e n a t a l i n j u r i e s when those 

i n j u r i e s occur a f t e r v i a b i l i t y , b ut have not determined 

whether an a c t i o n may be brought f o r i n j u r i e s o c c u r r i n g b e f o r e 

v i a b i l i t y . 2 3 

o v e r r u l e d on o t h e r grounds, In re E s t a t e of Stromsted, 299 
N.W.2d 226, 229-30 (Wis. 1980) . See g e n e r a l l y R o l a n d F. Chase, 
Annot., L i a b i l i t y f o r P r e n a t a l I n j u r i e s , 40 A.L.R.3d 1222 
(1971 & Supp. May 2011) ( c o l l e c t i n g c a s e s ) . 

2 3 C r u s s e l l v. E l e c t r o l u x Home Prods., I n c . , 4 99 F. Supp. 
2d 1137, 1138-41 (W.D. Ark. 2007) ( a p p l y i n g Arkansas l a w ) ; 
L u f f v. Hawkins, 551 A.2d 437, 438 n.1 (Del. Super. C t . 1988) 
(by i m p l i c a t i o n i n w r o n g f u l - d e a t h a c t i o n ) ; Worgan v. Greggo &  
F e r r a r a , I n c . , 128 A.2d 557 (Del. Super. C t . 1956) (express 
statement i n c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; Wade v. U n i t e d  
S t a t e s , 745 F. Supp. 1573, 1579 (D. Haw. 1990) (express 
statement i n c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; V o l k v.  
Ba l d a z o , 651 P.2d 11, 13 (Idaho 1982) (express statement i n 
c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; Lambert v. S i s t e r s of Mercy  
H e a l t h Corp., 369 N.W.2d 417 (Iowa 1985) ( r e c o g n i z i n g a c t i o n 
f o r m e d i c a l m a l p r a c t i c e i n a t t e n d i n g pregnant woman); K i l k e r  
v. M u l r y , 437 N.W.2d 1 (Iowa Ct. App. 1988) ( p r e n a t a l i n j u r y ) ; 
M i t c h e l l v. Couch, 285 S.W.2d 901 (Ky. 1955) (by i m p l i c a t i o n 
i n w r o n g f u l - d e a t h a c t i o n ) ; C i t y of L o u i s v i l l e v. Stuckenborg, 
438 S.W.2d 94, 95 (Ky. 1968) (same); Verkennes v. C o r n i e a , 229 
Minn. 365, 38 N.W.2d 838 (1949) (same); Pehrson v. K i s t n e r , 
222 N.W.2d 334 (Minn. 1974) ( f o l l o w i n g V e r k e n n e s ) ; Rainey v.  
Horn, 221 M i s s . 269, 281-82, 72 So. 2d 434, 439-40 (1954) 
(express statement i n c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; 
S t r z e l c z y k v. J e t t , 264 Mont. 153, 870 P.2d 730 (1994) (by 
i m p l i c a t i o n i n w r o n g f u l - d e a t h a c t i o n ) ; H a r t l e y v. Guthmann, 
248 Neb. 13, 532 N.W.2d 331 (1995) ( p r e n a t a l i n j u r y ) ; M i l e s v.  
Box B u t t e Cnty., 241 Neb. 588, 489 N.W.2d 829 (1992) ( p r e n a t a l 
i n j u r y ) ; D a v i l a v. Bodelson, 103 N.M. 243, 704 P.2d 1119 (N.M. 
Ct. App. 1985) ( p r e n a t a l i n j u r y ) ; W i l l i a m s v. Marion R a p i d  
T r a n s i t , I n c . , 152 Ohio S t . 114, 87 N.E.2d 334 (1949) 
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B. Wrongful Death 

F o r t y s t a t e s and the D i s t r i c t of Columbia p e r m i t r e c o v e r y 

of damages f o r the w r o n g f u l death of an unborn c h i l d when 

p o s t - v i a b i l i t y i n j u r i e s t o t h a t c h i l d cause i t s death b e f o r e 

b i r t h . See Ham i l t o n v. S c o t t , 97 So. 3d a t 737 ( P a r k e r , J . , 

c o n c u r r i n g s p e c i a l l y , j o i n e d by S t u a r t , B o l i n , and Wise, 

J J . ) . 2 4 Of these s t a t e s , 2 a l s o a l l o w r e c o v e r y i n any case 

( p r e n a t a l i n j u r y ) ; G r i f f i t h s v. Doctors Hosp., 150 Ohio App. 
3d 234, 238, 780 N.E.2d 603, 606 (2002) (dictum i n w r o n g f u l -
death c a s e ) ; M a l l i s o n v. Pomeroy, 205 Or. 690, 291 P.2d 225 
(1955) (by i m p l i c a t i o n i n w r o n g f u l - d e a t h c a s e ) ; H a l l v.  
Murphy, 236 S.C. 257, 262, 113 S.E.2d 790, 793 (1960) (express 
statement i n c o n t e x t of w r o n g f u l - d e a t h a c t i o n ) ; Shousha v.  
Matthews D r i v u r s e l f Serv., I n c . , 210 Tenn. 384, 395-96, 358 
S.W.2d 471, 476 (1962) (express statement i n c o n t e x t of 
w r o n g f u l - d e a t h a c t i o n ) ; R e i s e r v. Lohner, 641 P.2d 93 (Utah 
1982) ( a p p a r e n t l y r e c o g n i z i n g t h a t a cause of a c t i o n f o r 
p r e n a t a l i n j u r i e s e x i s t s i n U t a h ) ; V a i l l a n c o u r t v. M e d i c a l  
C t r . Hosp. of Vermont, I n c . , 139 V t . 138, 141-42, 425 A.2d 92, 
94-95 (1980) (by i m p l i c a t i o n i n w r o n g f u l - d e a t h a c t i o n ) ; 
G r e a t e r Southeast Cmty. Hosp. v. W i l l i a m s , 482 A.2d 394, 396 
& n.2 (D.C. Ct. App. 1984) (express statement i n c o n t e x t of 
w r o n g f u l - d e a t h a c t i o n ) . 

2 4 I n a d d i t i o n t o the cases c i t e d supra nn. 22-23, see: 
E i c h v. G u l f Shores, 293 A l a . 95, 300 So. 2d 354 (1974); 
Summerfield v. S u p e r i o r C o u r t , 144 A r i z . 467, 474-79, 698 P.2d 
712, 719-24 (1985); Aka v. J e f f e r s o n Hosp. Ass'n, I n c . , 344 
Ark. 627, 637-43, 42 S.W.3d 508, 515-19 (2001) (see a l s o Ark. 
Code Ann. § 16-62-102(a) (1) (M i c h i e 2005) ( r e c o g n i z i n g cause 
of a c t i o n f o r the w r o n g f u l - d e a t h of a v i a b l e unborn c h i l d ) ) ; 
Espadero v. F e l d , 649 F. Supp. 1480, 1483-85 (D. C o l o . 1986), 
c i t e d w i t h a p p r o v a l i n Keefe v. P i z z a Hut of Ame r i c a , I n c . , 
868 P.2d 1092, 1094 (Colo. C t . App. 1994); Gorke v. L e c l e r c , 
23 Conn. Supp. 256, 181 A.2d 448 (1962); F l o r e n c e v. Town of 
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where the c h i l d d i e s a f t e r q u i c k e n i n g even i f i t i s not y e t 

P l a i n f i e l d , 48 Conn. Supp. 440, 452-60, 849 A.2d 7, 15-19 
(2004); P o r t e r v. L a s s i t e r , 91 Ga. App. 712, 87 S.E.2d 100 
(1955); S h i r l e y v. Bacon, 154 Ga. App. 203, 267 S.E.2d 809 
(1980); Wade v. U n i t e d S t a t e s , 745 F. Supp. 1573 (D. Haw. 
1990); C h r i s a f o g e o r g i s v. Brandenberg, 55 I l l . 2d 368, 304 
N.E.2d 88 (1973); Hale v. Manion, 189 Kan. 143, 368 P.2d 1 
(1962); S t a t e ex r e l . Odham v. Sherman, 234 Md. 179, 198 A.2d 
71 (1964); Mone v. Greyhound L i n e s , I n c . , 368 Mass. 354, 331 
N.E.2d 916 (1975); O ' N e i l l v. Morse, 385 Mich. 130, 188 N.W.2d 
785 (1971); J a r v i s v. P r o v i d e n c e Hosp., 178 Mich. App. 586, 
444 N.W.2d 236, 238 (1989); O'Grady v. Brown, 654 S.W.2d 904 
(Mo. 1983); S t r z e l c z y k v. J e t t , 264 Mont. 153, 870 P.2d 730 
(1994); Neb. Rev. S t a t . § 30-809(1) (2010); P o l i q u ^ n v 

i \ / r - , ^ ^ ^ ^ - , i ^ 1 r\i -NT TT 1 r\ A - r o c -A o / i n / - r n c T N . a i „ ^ , 
i n v. 

Macdonald, 101 N.H. 104, 135 A.2d 249 (1957); S a l a z a r v. S t .  
V i n c e n t Hosp. , 95 N.M. 150, 619 P.2d 826 (N.M. Ct. App. 1980); 
DiDonato v. Wortman, 320 N.C. 423, 358 S.E.2d 489 (1987); 
W e r l i n g v. Sandy, 17 Ohio S t . 3d 45, 476 N.E.2d 1053 (1985); 
L i b b e e v. Permanente C l i n i c , 268 Or. 258, 518 P.2d 636 (1974); 
Amadio v. L e v i n , 509 Pa. 199, 501 A.2d 1085 (1985); P r e s l e y v.  
Newport Hosp. , 117 R.I. 177, 365 A.2d 748 (1976); Fowler v.  
Woodward, 244 S.C. 608, 138 S.E.2d 42 (1964); Re C e r t i f i c a t i o n  
of Q u e s t i o n of Law from U n i t e d S t a t e s D i s t r i c t C o u r t , 38 7 
N.W.2d 42 (S.D. 1986); Tenn. Code Ann. § 20-5-106(c) (1994); 
Tex. C i v . P r a c . & Rem. Code Ann. § 71.001(4) (Vernon 2006); 
C a r r a n z a v. U n i t e d S t a t e s , 267 P.3d 912 (Utah 2011) 
( i n t e r p r e t i n g former Utah Code Ann. § 78-11-6 (Supp. 2006)); 
Moen v. Hanson, 85 Wash. 2d 597, 537 P.2d 266 (1975). See  
g e n e r a l l y Sheldon R. S h a p i r o , Annot., R i g h t t o M a i n t a i n A c t i o n  
or t o Recover Damages f o r Death of Unborn C h i l d , 84 A.L.R.3d 
411 (1978 & Supp. May 2011) ( c o l l e c t i n g c a s e s ) . 
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v i a b l e , 2 5 and 11 s t a t e s a l l o w r e c o v e r y r e g a r d l e s s of the stage 

of pregnancy when the i n j u r y and death o c c u r . 2 6 

2 5 P o r t e r v. L a s s i t e r , 91 Ga. App. 712, 87 S.E.2d 100 
(1955); Rainey v. Horn, 221 M i s s . 269, 72 So. 2d 434 (1954); 
M i s s . Code Ann. § 11-7-13 (2004) (amending w r o n g f u l - d e a t h 
s t a t u t e t o i n c l u d e an "unborn q u i c k c h i l d " ) . 

2 6Mack v. Carmack, 79 So. 3d 597 ( A l a . 2011); 740 I l l . 
Comp. S t a t . Ann. § 180/2.2 (2010) (amending w r o n g f u l - d e a t h 
s t a t u t e t o a p p l y t o an unborn c h i l d r e g a r d l e s s of the stage of 
g e s t a t i o n or development) (but see M i l l e r v. I n f e r t i l i t y Group  
of I l l i n o i s , I n c . , 386 I l l . App. 3d 141, 897 N.E.2d 837, 325 
I l l . Dec. 298 (2008) ( s t a t u t e does not a p p l y t o p r e - i m p l a n t e d 
f e r t i l i z e d o v a ) ) ; Johnson v. Southern New Orlean s L i g h t &  
T r a c t i o n Co., Docket 9048 (La. Ct. App. Dec. 10, 1923) 
( r e j e c t i n g v i a b i l i t y s t a n d a r d f o r w r o n g f u l death of unborn 
c h i l d ) ; Danos v. S t . P i e r r e , 402 So. 2d 633, 638-39 (La. 1981) 
(appr o v i n g Johnson's r e j e c t i o n of v i a b i l i t y ) ; Danos v. S t .  
P i e r r e , 383 So. 2d 1019, 1027 (La. Ct. App. 1980) ( L o t t i n g e r , 
J . , c o n c u r r i n g ) , a f f ' d , 402 So. 2d 633 (La. 1991); La. C i v . 
Code Ann. a r t . 26 (1999) ("An unborn c h i l d s h a l l be c o n s i d e r e d 
as a n a t u r a l person f o r whatever r e l a t e s t o i t s i n t e r e s t s from 
the moment of c o n c e p t i o n ; I f the c h i l d i s born dead, i t s h a l l 
be c o n s i d e r e d never t o have e x i s t e d as a pe r s o n , e x c e p t f o r 
purposes of a c t i o n s r e s u l t i n g from i t s w r o n g f u l d e a t h . " ) ; 
Mich. Comp. Laws Ann. § 600.2922a (2010); Connor v. Monkem, 
898 S.W.2d 89 (Mo. 1995) ( i n t e r p r e t i n g s t a t u t e s e t t i n g f o r t h 
r u l e of c o n s t r u c t i o n ) ; Neb. Rev. S t a t . § 30-809(1) (2010) 
(amending w r o n g f u l - d e a t h s t a t u t e t o i n c l u d e "an unborn c h i l d 
i n u t e r o a t any stage of g e s t a t i o n " ) ; O k l a . S t a t . Ann. t i t . 
12, § 1053(F) (2011), t i t . 63, § 1-730 (2012); S.D. Code Ann. 
§ 21-5-1 (1987) (amending w r o n g f u l - d e a t h s t a t u t e t o i n c l u d e 
"an unborn c h i l d " ) ; Wiersma v. Maple Leaf Farms, 543 N.W.2d 
787 (S.D. 1996) ( i n t e r p r e t i n g w r o n g f u l - d e a t h s t a t u t e ) ; Tex. 
C i v . P r a c . & Rem. Code Ann. § 71.001(4) (Vernon 2008) 
( d e f i n i n g " i n d i v i d u a l " i n w r o n g f u l - d e a t h s t a t u t e t o i n c l u d e 
"an unborn c h i l d a t e v e r y stage of g e s t a t i o n from 
f e r t i l i z a t i o n u n t i l b i r t h " ) ; C a r r a n z a v. U n i t e d S t a t e s , 267 
P.3d 912 (Utah 2011); F a r l e y v. S a r t i n , 195 W. Va. 67, 466 
S.E.2d 522 (1995) ( i n t e r p r e t i n g w r o n g f u l - d e a t h s t a t u t e ) . 
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IV. G u a r d i a n s h i p Law 

A l l s t a t e s -- by s t a t u t e , r u l e , or p r e c e d e n t -- p e r m i t a 

c o u r t t o a p p o i n t a g u a r d i a n ad l i t e m t o r e p r e s e n t the 

i n t e r e s t s of an unborn c h i l d i n v a r i o u s m a t t e r s i n c l u d i n g 

e s t a t e s and t r u s t s . 2 7 

2 7See § 19-3B-305, A l a . Code 1975; A l a s k a S t a t . § 
13.06.120(4) (2008); A r i z . Rev. S t a t . Ann. § 14-1408 (2011); 
Ark. Code Ann. § 28-73-305(a) (Supp. 2009); C a l . C i v . P r a c . 
Code § 373.5 (2004); C o l o . Rev. S t a t . Ann. § 15-10-403(5) 
(2011); Conn. Gen. S t a t . Ann. § 45a-132 (2010); Delaware: Rule 
1 7 ( c ) , Chancery C o u r t Rules (2012); F l a . S t a t . Ann. § 
731.303(4) (2010); Ga. Code Ann. § 53-11-2(b) (2010); H a w a i i : 
Rule 2 8 ( b ) , Probate R u l e s ; Idaho Code Ann. § 15-1-403(d) 
(2009); 735 I l l . Comp. S t a t . Ann. § 5/2-501 (2003); Ind. Code 
Ann. § 29-1-1-20(b) (2010); Iowa Code Ann. § 633A.6306 (2011); 
Kan. S t a t . Ann. § 59-2205 (2008); Ky. Rev. S t a t . Ann. § 
389A.035 (2010); La. C i v . Code Ann. a r t . 252 (2008) 
( a u t h o r i z i n g appointment of " c u r a t o r " t o r e p r e s e n t the 
i n t e r e s t s of an unborn p e r s o n ) ; Me. Rev. S t a t . Ann. t i t . 18-B, 
§ 305 (2011) ( a u t h o r i z i n g appointment of a " r e p r e s e n t a t i v e " t o 
r e p r e s e n t the i n t e r e s t s of an unborn pe r s o n i n a matter 
c o n c e r n i n g a t r u s t ) ; Spencer v. McMullen, 198 Md. 90, 81 A.2d 
237 (1951) ( a u t h o r i z i n g appointment of a g u a r d i a n ad l i t e m t o 
r e p r e s e n t the i n t e r e s t s of an unborn c h i l d ) ; M ich. Comp. Laws 
Ann. § 600.2045 (1996); Minn. S t a t . Ann. § 501B.19 (2012); 
M i s s i s s i p p i : Rule 1 7 ( c ) , Rules of C i v i l P rocedure; Mo. Ann. 
S t a t . § 472.300(4) (2007); Mont. Code Ann. § 72-35-313(1) 
(2011); Neb. Rev. S t a t . Ann. § 30-2222(4) (2010); Nev. Rev. 
S t a t . Ann. § 155.140(1)(h) (2009); N.H. Rev. S t a t . Ann. § 
498-A:23 (2009) (eminent-domain p r o c e e d i n g s ) ; New J e r s e y : Rule 
4:26-3(a), Rules of Co u r t ; N.M. S t a t . § 45-1-403(D) (Supp. 
2011); N.Y. S u r r . Ct. Proc. A c t Law § 315 (McKinney 1994); 
N o r t h C a r o l i n a : Rule 1 7 ( b ) ( 4 ) , R u l e s of C i v i l P rocedure; N.D. 
Cent. Code § 30.1-03-03(5) (2010); Ohio Rev. Code Ann. § 
5803.05 (2006); O k l a . Rev. S t a t . Ann. t i t . 12, § 1147.3 
(2000); Or. Rev. S t a t . § 130.120 (2009); P e n n s y l v a n i a : Rule 
1 2 . 4 ( a ) , Orphans' Court R u l e s ; S.C. Code Ann. § 62-1-403(4) 
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V. H e a l t h - C a r e Law 

Every s t a t e p e r m i t s competent a d u l t s t o execute advance 

d i r e c t i v e s , i n c l u d i n g l i v i n g w i l l s and d u r a b l e powers of 

a t t o r n e y f o r h e a l t h c a r e . These documents d e s c r i b e the types 

of h e a l t h care the author wishes t o r e c e i v e or not r e c e i v e i f 

he or she i s unable t o make d e c i s i o n s c o n c e r n i n g h i s or her 

h e a l t h c a r e . With a few l i m i t e d e x c e p t i o n s , however, most 

s t a t e s p r o h i b i t the w i t h d r a w a l or w i t h h o l d i n g of l i f e -

s u s t a i n i n g t r e a t m e n t from a pregnant woman, r e g a r d l e s s of her 

advance d i r e c t i v e . 2 8 S i m i l a r l y , those s t a t e s g e n e r a l l y 

(2011); S.D. C o d i f i e d Laws § 55-3-32(3) (2004); Tenn. Code 
Ann. § 35-15-305(a) (2007); Tex. Prop. Code § 115.014(a) 
(Vernon Supp. 2011); Utah Code Ann. § 75-7-305 (2010); 
Vermont: Rule 1 8 ( c ) , Probate R u l e s ; Wash. Rev. Code Ann. § 
11.96A.160 (2006); W. Va. Code Ann. § 44D-3-305 (2004); Wis. 
S t a t . Ann. § 4 8 . 2 3 5 ( 1 ) ( f ) (2011); Wyo. S t a t . Ann. § 
4-10-305(a) (2009) ( a u t h o r i z i n g appointment of a 
r e p r e s e n t a t i v e t o r e p r e s e n t the i n t e r e s t s of an unborn person 
i n m a t t e r s c o n c e r n i n g a t r u s t ) . 

2 8See § 22-8A-4(h), A l a . Code 1975 ("Advance D i r e c t i v e f o r 
H e a l t h Care," § 3 ) ; see a l s o A l a s k a S t a t . § 13.52.055 (2008); 
Ark. Code Ann. § 20-17-206(c) (2005); Conn. Gen. S t a t . Ann. § 
19a-574 (2011); D e l . Code Ann. t i t . 16, § 2503(j) (2003); F l a . 
S t a t . Ann. § 765.113(2) (2010); Ga. Code Ann. §§ 31-32-4 
(2009) (Form, P a r t Two, 5 ( 9 ) ) , 3 1 - 3 2 - 9 ( a ) ( 1 ) ; Idaho Code Ann. 
§§ 39-4504 (2002) (A L i v i n g W i l l , 5 4 ) , 39-4505 (2002) (A 
Durable Power of A t t o r n e y f o r H e a l t h Care, 5 4 ) ; 755 I l l . 
Comp. S t a t . Ann. 35/3(c) (2011); Ind. Code Ann. § 16-36-4-8(d) 
(2007); Iowa Code Ann. § 144A.6(2) (2005); Kan. S t a t . Ann. § 
65-28,103(a) (2008) ( l a s t s e n t e n c e ) ; Ky. Rev. S t a t . Ann. §§ 
311.625(1) (form), 311.629(4) (2010); Mich. Comp. Laws Ann. §§ 
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p r o h i b i t an agent a c t i n g under a h e a l t h - c a r e power of a t t o r n e y 

from a u t h o r i z i n g an a b o r t i o n . 2 9 

C o n c l u s i o n 

The d e c i s i o n of t h i s C o u r t today i s i n k e e p i n g w i t h the 

w i d e s p r e a d l e g a l r e c o g n i t i o n t h a t unborn c h i l d r e n are persons 

700.5509(1)(d), 700.5512(1) (2011); Mo. Ann. S t a t . § 459.025 
(2007) ; Mont. Code Ann. §§ 50-9-106(7), 50-9-202(3) (2011); 
Neb. Rev. S t a t . Ann. §§ 20-408(3) (2008), 30-3417(1)(b) 
(2010); Nev. Rev. S t a t . Ann. § 449.624(4) (2009); N.H. Rev. 
S t a t . Ann. § 1 3 7 - J : 5 ( V ) ( c ) (2011); N.D. Cent. Code § 
23-06.5-09(5) (2009); Ohio Rev. Code Ann. § 1337.13(D) (2006), 
§ 2133.06(B) (2007); O k l a . Rev. S t a t . Ann. t i t . 63, §§ 
3101.4(C) (Advance D i r e c t i v e f o r H e a l t h Care Form, 5 I V ( c ) ) , 
3101.8(C) (2012); 20 Pa. Cons. S t a t . Ann. §§ 5429(a), (b) 
(2008) (see a l s o t i t . 20, § 5429(b) ( d o - n o t - r e s u s c i t a t e 
o r d e r s ) ) ; R.I. Gen. Laws §§ 23-4.10-5(c), 23-4.11-6(c) (2008); 
S.C. Code Ann. §§ 44-77-70 (2002), 62-5-504(G) (2009); S.D. 
C o d i f i e d Laws §§ 34-12D-10 (2004), 59-7-2.8 (2009); Tex. 
H e a l t h & S a f e t y Code Ann. § 166.049 (Vernon 2010) (see a l s o § 
166.098 ( d o - n o t - r e s u s c i t a t e o r d e r s ) ) ; Utah Code Ann. § 
75-2a-123(1) (Supp. 2010); Wash. Rev. Code Ann. § 
70.122.030(1)(d) (2011); Wis. S t a t . Ann. § 154.03 ( D i r e c t i v e 
t o A t t e n d i n g P h y s i c i a n , p a r a . 4) (2006) (see a l s o § 
154.19(1)(e) ( d o - n o t - r e s u s c i t a t e o r d e r s ) ) . 

2 9See § 2 6 - 1 - 2 ( g ) ( 1 ) , A l a . Code 1975; see a l s o A l a s k a 
S t a t . § 13.26.150(e)(2) (2008) ( r e s t r i c t i o n on g u a r d i a n 
a u t h o r i z i n g an a b o r t i o n ) ; C a l . Prob. Code § 4652(e) (2009); 
F l a . S t a t . Ann. § 765.113(1) (2010); Ga. Code Ann. § 
31-32-14(b) (2009); Nev. Rev. S t a t . Ann. § 162A.850(1)(e) 
(2009) ; N.D. Cent. Code § 23-06-5.03(6) (Supp. 2009); O k l a . 
Rev. S t a t . Ann. t i t . 30, § 3-119(3) (2009) ( r e s t r i c t i o n on 
g u a r d i a n a u t h o r i z i n g an a b o r t i o n ) ; Or. Rev. S t a t . § 127.540(5) 
(2009); Tex. H e a l t h & S a f e t y Code § 166.152(f)(4) (Vernon 
2010) (see a l s o § 166.163 (form of d i s c l o s u r e s t a t e m e n t ) ) ; Va. 
Code Ann. § 54.1-2 983.3(B) (Supp. 2010). 

74 



1110176; 1110219 

w i t h r i g h t s t h a t s h o u l d be p r o t e c t e d by law. Today, the o n l y 

major area i n which unborn c h i l d r e n are d e n i e d l e g a l 

p r o t e c t i o n i s a b o r t i o n , and t h a t d e n i a l i s o n l y because of the 

d i c t a t e s of Roe. Furthermore, the d e c i s i o n i n the p r e s e n t 

cases i s c o n s i s t e n t w i t h the D e c l a r a t i o n of R i g h t s i n the 

Alabama C o n s t i t u t i o n , which s t a t e s t h a t " a l l men are e q u a l l y 

f r e e and independent; t h a t they are endowed by t h e i r C r e a t o r 

w i t h c e r t a i n i n a l i e n a b l e r i g h t s ; t h a t among these are l i f e , 

l i b e r t y and the p u r s u i t of h a p p i n e s s . " A l a . Const. 1901, § 1 

(emphasis a d d e d ) . 3 0 

3 0These words, borrowed from the f i r s t guarantee of the 
D e c l a r a t i o n of Independence, which s t a t e s t h a t "[w]e h o l d 
these t r u t h s t o be s e l f - e v i d e n t , t h a t a l l men are c r e a t e d 
e q u a l , t h a t they are endowed by t h e i r C r e a t o r w i t h c e r t a i n 
u n a l i e n a b l e R i g h t s , t h a t among these are L i f e , L i b e r t y and the 
p u r s u i t of Happiness," a f f i r m t h a t each person has a God-given 
r i g h t t o l i f e . 
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SHAW, J u s t i c e ( c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the 

r e s u l t ) . 

These cases p r e s e n t the v e r y narrow i s s u e whether the 

word " c h i l d " i n A l a . Code 1975, § 26-15-3.2, the " c h e m i c a l -

endangerment s t a t u t e , " i n c l u d e s an unborn c h i l d or f e t u s . 

S e c t i o n 26-15-3.2(a) p r o v i d e s : 

"(a) A r e s p o n s i b l e person commits the crime of 
c h e m i c a l endangerment of e x p o s i n g a c h i l d t o an 
environment i n which he or she does any of the 
f o l l o w i n g : 

"(1) Knowingly, r e c k l e s s l y , or 
i n t e n t i o n a l l y causes or p e r m i t s a c h i l d t o 
be exposed t o , t o i n g e s t or i n h a l e , or t o 
have c o n t a c t w i t h a c o n t r o l l e d s u bstance, 
c h e m i c a l substance, or drug p a r a p h e r n a l i a 
as d e f i n e d i n S e c t i o n 13A-12-260. ... 

"(2) V i o l a t e s s u b d i v i s i o n (1) and a 
c h i l d s u f f e r s s e r i o u s p h y s i c a l i n j u r y by 
exposure t o , i n g e s t i o n o f , i n h a l a t i o n o f , 
or c o n t a c t w i t h a c o n t r o l l e d s u bstance, 
c h e m i c a l substance, or drug p a r a p h e r n a l i a . 

"(3) V i o l a t e s s u b d i v i s i o n (1) and the 
exposure, i n g e s t i o n , i n h a l a t i o n , or c o n t a c t 
r e s u l t s i n the death of the c h i l d . ... " 

On January 31, 2009, Hope E l i s a b e t h Ankrom gave b i r t h t o 

a son, B.W. The e v i d e n c e a t t r i a l i n d i c a t e d t h a t Ankrom 

t e s t e d p o s i t i v e f o r c o c a i n e p r i o r t o g i v i n g b i r t h and t h a t the 

c h i l d t e s t e d p o s i t i v e f o r c o c a i n e a f t e r h i s b i r t h . M e d i c a l 

76 



1110176; 1110219 

r e c o r d s showed t h a t Ankrom had t e s t e d p o s i t i v e f o r c o c a i n e and 

m a r i j u a n a on more than one o c c a s i o n d u r i n g her pregnancy. 

Ankrom was charged w i t h and p l e a d e d g u i l t y t o v i o l a t i n g § 26-

15-3.2(a)(1) i n t h a t she knowingly, r e c k l e s s l y , or 

i n t e n t i o n a l l y caused or p e r m i t t e d B.W. t o be exposed t o , t o 

i n g e s t or i n h a l e , or t o have c o n t a c t w i t h a c o n t r o l l e d 

s u b stance, namely, c o c a i n e . 3 1 

The e v i d e n c e a t the t r i a l of Amanda H e l a i n e Borden 

Kimbrough i n d i c a t e d t h a t she i n g e s t e d methamphetamine w h i l e 

pregnant w i t h her son, Timmy. He was born p r e m a t u r e l y d u r i n g 

the 25th week of the pregnancy and d i e d 19 minutes a f t e r b i r t h 

from acute methamphetamine i n t o x i c a t i o n . Kimbrough was 

charged w i t h , and p l e a d e d g u i l t y t o , v i o l a t i n g § 26-15-

3.2(a)(3) i n t h a t she knowingly, r e c k l e s s l y , or i n t e n t i o n a l l y 

caused or p e r m i t t e d Timmy to be exposed t o , t o i n g e s t or 

i n h a l e , or t o have c o n t a c t w i t h a c o n t r o l l e d s u b s t a n c e , 

namely, methamphetamine, 3 2 which r e s u l t e d i n h i s death. 

3 1 " C o n t r o l l e d s u b s t a n c e " f o r purposes of § 26-15-3.2 i s 
d e f i n e d by A l a . Code 1975, § 26-15-2(2), which r e f e r s t o A l a . 
Code 1975, § 20-2-2(4), which i n t u r n r e f e r s t o , among o t h e r 
Code s e c t i o n s , A l a . Code 1975, § 20-2-25, which d e f i n e s 
c o c a i n e as a Schedule I I c o n t r o l l e d s u b s t a n c e . 

3 2Methamphetamine i s a Schedule I I I c o n t r o l l e d s u b stance. 
See A l a . Code 1975, § 20-2-27. 
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The o n l y i s s u e i n v o l v e d i n these two appeals i s whether 

B.W. and Timmy were each a " c h i l d " w i t h i n the meaning of § 26-

15-3.2(a). 

"In d e t e r m i n i n g the meaning of a s t a t u t e , t h i s 
C o u r t l o o k s t o the p l a i n meaning of the words as 
w r i t t e n by the l e g i s l a t u r e . As we have s a i d : 

i n a "'"Words used i n a s t a t u t e must be g i v e n 
t h e i r n a t u r a l , p l a i n , o r d i n a r y , and 
commonly u n d e r s t o o d meaning, and where 
p l a i n language i s used a c o u r t i s bound t o 
i n t e r p r e t t h a t language t o mean e x a c t l y 
what i t says. I f the language of the 
s t a t u t e i s unambiguous, then t h e r e i s no 
room f o r j u d i c i a l c o n s t r u c t i o n 

DeKalb County LP Gas Co. v. Suburban Gas, I n c . , 729 So. 2d 

270, 275 ( A l a . 1998) ( q u o t i n g B l u e Cross & Blue S h i e l d v.  

N i e l s e n , 714 So. 2d 293, 296 ( A l a . 1998), q u o t i n g i n t u r n IMED  

Corp. v. Systems Eng'g A s s o c s . Corp., 602 So. 2d 344, 346 

( A l a . 1992)). 

I see no p a t e n t or l a t e n t a m b i g u i t y i n the word " c h i l d " ; 

i t i s not a term of a r t and c o n t a i n s no i n h e r e n t u n c e r t a i n t y . 

T h i s C o u r t ' s most c i t e d d i c t i o n a r y d e f i n e s " c h i l d " as "an 

unborn or r e c e n t l y born p e r s o n . " Merriam-Webster's C o l l e g i a t e  

D i c t i o n a r y 214 (11th ed. 2003) . The v e n e r a b l e O x f o r d E n g l i s h 

D i c t i o n a r y d e f i n e s " c h i l d " as an "unborn or newly born human 

b e i n g ; f a t u s , i n f a n t . " I I I The O x f o r d E n g l i s h D i c t i o n a r y 113 
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(2d. ed. 1989). See a l s o Webster's T h i r d New I n t e r n a t i o n a l  

D i c t i o n a r y 388 (2002) ( d e f i n i n g " c h i l d " as "an unborn or 

r e c e n t l y born human b e i n g " ) . The language of the Code s e c t i o n 

i s c l e a r ; t h e r e i s n o t h i n g t o c o n s t r u e , no need t o attempt t o 

d i v i n e the " i n t e n t " of the l e g i s l a t u r e , and no need t o s e a r c h 

the Code f o r examples of i t s usage. C l e a r l y , B.W. and Timmy 

were each a " c h i l d " under § 26-15-3.2 when they were exposed 

t o , i n g e s t e d , i n h a l e d , or had c o n t a c t w i t h a c o n t r o l l e d 

s u b s tance. 

Some of the arguments made i n these cases or concerns 

e x p r e s s e d by the J u s t i c e s are p remised on h y p o t h e t i c a l 

s i t u a t i o n s , 3 3 d i f f e r e n t from the f a c t s b e f o r e us, i n which the 

Code s e c t i o n might be e i t h e r u n c o n s t i t u t i o n a l as a p p l i e d or 

seemingly unwise i n i t s a p p l i c a t i o n . I t goes w i t h o u t s a y i n g 

3 3The C h i e f J u s t i c e ' s example i n h i s d i s s e n t of a woman, 
not knowing she was pregnant, b e i n g p r o s e c u t e d f o r d r i n k i n g 
wine i s i n a p p o s i t e . Wine i s not a c o n t r o l l e d s u b stance, 
c h e m i c a l s u b s t a n c e , or drug p a r a p h e r n a l i a as those terms are 
d e f i n e d i n the Code, and the mens r e a p r o v i s i o n s of § 26-15¬
3.2 would a r g u a b l y r e q u i r e t h a t a defendant know t h a t a c h i l d 
i s p r e s e n t . Such mens r e a re q u i r e m e n t would a l s o a r g u a b l y not 
be s a t i s f i e d i n the s i t u a t i o n where an e x p e c t a n t mother i s 
a d m i n i s t e r e d a p r e s c r i p t i o n drug under the d i r e c t i o n of a 
p h y s i c i a n ; i t i s d i f f i c u l t t o conclude t h a t the r e q u i s i t e 
c r i m i n a l i n t e n t e x i s t s where a woman--in good f a i t h - - a c t s i n 
a c c o r d w i t h the s u p e r i o r m e d i c a l knowledge of her t r e a t i n g 
p h y s i c i a n . Thus, no e x c e p t i o n f o r p h y s i c i a n - p r e s c r i b e d 
c o n t r o l l e d s u bstances would appear t o be n e c e s s a r y . 
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t h a t we cannot s t r i k e down the a p p l i c a t i o n of the Code s e c t i o n 

i n Ankrom's and Kimbrough's cases merely because the Code 

s e c t i o n might be u n c o n s t i t u t i o n a l l y a p p l i e d i n some o t h e r 

c o n t e x t . 3 4 I t i s not the r o l e of t h i s C ourt t o s i t i n judgment 

of the wisdom of the enactments of the Alabama l e g i s l a t u r e , 

and " ' [ i ] t i s w e l l e s t a b l i s h e d t h a t the l e g i s l a t u r e , and not 

t h i s C o u r t , has the e x c l u s i v e domain t o f o r m u l a t e p u b l i c 

p o l i c y i n Alabama.'" S u t t l e s v. Roy, 75 So. 3d 90, 104 ( A l a . 

2010) (Shaw, J . , c o n c u r r i n g s p e c i a l l y and q u o t i n g B o l e s v.  

P a r r i s , 952 So. 2d 364, 367 ( A l a . 2006)). See a l s o A l a . 

Const. 1901, A r t . I I I , § 43. 

I concur w i t h the main o p i n i o n ' s h o l d i n g t h a t the word 

" c h i l d " as used i n § 26-15-3.2 i n c l u d e s an unborn c h i l d . As 

to the remainder of the o p i n i o n , I concur i n the r e s u l t . 

3 4 T h i s C o u r t d i d not g r a n t the p e t i t i o n f o r a w r i t of 
c e r t i o r a r i t o r e v i e w the c o n s t i t u t i o n a l i t y of § 26-15-3.2. 
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MALONE, C h i e f J u s t i c e ( d i s s e n t i n g ) . 

I r e s p e c t f u l l y d i s s e n t . T h i s case t u r n s on the 

c o n s t r u c t i o n of A l a . Code 1975, § 26-15-3.2, the " c h e m i c a l -

endangerment" s t a t u t e . T h i s C o u r t i s t h e r e f o r e governed by 

the fundamental r u l e of s t a t u t o r y c o n s t r u c t i o n r e g a r d i n g 

c r i m i n a l s t a t u t e s , i . e . , t h a t such s t a t u t e s are t o be 

c o n s t r u e d n a r r o w l y t o a v o i d c r i m i n a l i z i n g a c t i o n s the 

l e g i s l a t u r e d i d not s p e c i f i c a l l y i n t e n d t o c r i m i n a l i z e . A 

few of the many cases e s p o u s i n g t h i s p r i n c i p l e are Ex p a r t e  

Theodorou, 53 So. 3d 151 ( A l a . 2010); and B i l l i n g s l e y v. 

S t a t e , [Ms. CR-10-0540, Dec. 14, 2012] So. 3d ( A l a . 

Crim. App. 2012). That t h i s r u l e i s fundamental i s 

e x e m p l i f i e d by the words of C h i e f J u s t i c e John M a r s h a l l i n 

U n i t e d S t a t e s v. W i l t b e r g e r , 18 U.S. (5 Wheat.) 76, 95 

(1820): "The r u l e t h a t p e n a l laws are t o be c o n s t r u e d 

s t r i c t l y , i s , perhaps, not much l e s s o l d than c o n s t r u c t i o n 

i t s e l f . I t i s founded on the t e n derness of the law f o r the 

r i g h t s of i n d i v i d u a l s ; and on the p l a i n p r i n c i p l e t h a t the 

power of punishment i s v e s t e d i n the l e g i s l a t i v e , not i n the 

j u d i c i a l department." A l t h o u g h the m a j o r i t y acknowledges 

t h i s s e t t l e d r u l e , i t r e f u s e s t o a p p l y i t , i n s t e a d f a v o r i n g 
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a "common-sense" r e a d i n g of the chemical-endangerment 

s t a t u t e t h a t c o n s t r u e s the term " c h i l d " as used i n the 

s t a t u t e as b r o a d l y as p o s s i b l e , t o i n c l u d e unborn c h i l d r e n 

back t o the i n s t a n t of c o n c e p t i o n . 

I have g r e a t d i f f i c u l t y a c c e p t i n g t h i s c o n s t r u c t i o n i n 

l i g h t of the l e g i s l a t u r e ' s a c t i o n i n 2006 to amend A l a . Code 

1975, § 1 3 A - 6 - 1 ( a ) ( 3 ) , a p a r t of Alabama's homicide 

s t a t u t e s , A l a . Code 1975, § 13A-6-1 e t seq., t o i n c l u d e i n 

the d e f i n i t i o n of "person" an "unborn c h i l d . " The 

chemical-endangerment s t a t u t e was e n a c t e d t h a t same year , 

but t h a t s t a t u t e s p e c i f i c a l l y uses the term " c h i l d , " as 

d i s t i n c t from the language i n the homicide s t a t u t e . The 

m a j o r i t y ' s r a t i o n a l e f o r i t s e x p a n s i v e i n t e r p r e t a t i o n of the 

chemical-endangerment s t a t u t e i n s p i t e of the p l a i n language 

of t h a t s t a t u t e i s t h a t the l e g i s l a t u r e ' s use of the term 

"unborn c h i l d " i n o t h e r s t a t u t e s such as the homicide 

s t a t u t e shows a concern f o r the p r o t e c t i o n of unborn 

c h i l d r e n i n a l l i n s t a n c e s , even when the l e g i s l a t u r e 

s p e c i f i c a l l y used the word " c h i l d , " and not "unborn c h i l d , " 

i n the chemical-endangerment s t a t u t e . A l t h o u g h I do not 

doubt the l e g i s l a t u r e ' s concern f o r the p r o t e c t i o n of unborn 
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c h i l d r e n , I have concerns i n q u e s t i o n i n g the c o l l e c t i v e 

wisdom of the l e g i s l a t u r e as i t r e l a t e s t o t h i s s p e c i f i c 

s t a t u t e . Secondly, I must q u e s t i o n whether t h i s C ourt i s 

a c t i n g w i t h i n c o r r e c t c o n s e r v a t i v e j u d i c i a l p r i n c i p l e s by 

i m p l y i n g an i n t e n t t o s u p p l a n t the a c t u a l language used by 

the l e g i s l a t u r e . I b e l i e v e t h a t the l e g i s l a t u r e ' s use of the 

term " c h i l d " i n the chemical-endangerment s t a t u t e when i t 

was contemporaneously u s i n g the term "unborn c h i l d " i n o t h e r 

c r i m i n a l s t a t u t e s was purposed and r e q u i r e s t h i s C o u r t to 

d i s t i n g u i s h between those two terms i n the c o n t e x t of the 

chemical-endangerment s t a t u t e . That i s , the Court must g i v e 

e f f e c t t o the l e g i s l a t i v e i n t e n t and wisdom as e x p r e s s e d i n 

the p l a i n language of the s t a t u t e . J e f f e r s o n Cnty. Comm'n  

v. Edwards, 32 So. 3d 572, 586 ( A l a . 2009). 

My disagreement w i t h the m a j o r i t y ' s "common-sense" 

exp a n s i o n of the chemical-endangerment s t a t u t e i s t h a t t h a t 

e x p a n s i o n p o t e n t i a l l y l e a d s t o o t h e r , more p r a c t i c a l , 

problems. F i r s t , a s i m p l e a p p l i c a t i o n of the p r e s e n t s t a t e 

of the law s e t out by the m a j o r i t y t o a woman who has 

c o n c e i v e d , but who i s w i t h o u t knowledge t h a t she i s 

p r egnant, and who t h e r e a f t e r has a g l a s s of wine, makes her 
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s u b j e c t t o a f e l o n y p r o s e c u t i o n a t the " d i s c r e t i o n " of the 

S t a t e . Whether the c h e m i c a l s t h a t are h a r m f u l t o the unborn 

c h i l d are l e g a l or i l l e g a l , t h e i r i n g e s t i o n or use by a 

woman who has c o n c e i v e d has become a f e l o n y even though the 

a c t t h a t i s c r i m i n a l i z e d i s committed w i t h o u t knowledge or 

i n t e n t . I b e l i e v e t h a t the chemical-endangerment s t a t u t e as 

c o n s t r u e d by the m a j o r i t y t h e r e f o r e r a i s e s p r o f o u n d concerns 

f o r c h a l l e n g e s t o i t s c o n s t i t u t i o n a l i t y under the p r o v i s i o n s 

of the Alabama and the U n i t e d Sates C o n s t i t u t i o n s t h a t 

r e q u i r e due p r o c e s s of and e q u a l p r o t e c t i o n under the laws. 

Furthermore, the m a j o r i t y ' s o p i n i o n r a i s e s these concerns 

w i t h e v e r y e x p e c t a n t mother, i n a number of complex 

s i t u a t i o n s t h a t are s i g n i f i c a n t l y impacted by r e l i g i o u s 

f a i t h , r a c i a l background, economic s t a t u s , and the n a t u r e of 

the c o n c e p t i o n , among many t h i n g s ; those t h i n g s " a l l do not 

m a t t e r " based on the m a j o r i t y ' s o p i n i o n . F i n a l l y , and s a d l y 

f o r the m a j o r i t y ' s "common-sense" c o n s t r u c t i o n , the 

chemical-endangerment s t a t u e w i l l now s u p p l y women who have, 

e i t h e r i n t e n t i o n a l l y or not, run a f o u l of the p r o s c r i p t i o n s 

of the s t a t u t e a s t r o n g i n c e n t i v e t o t e r m i n a t e t h e i r 

pregnancy. I do not b e l i e v e t h a t the m a j o r i t y ' s 
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c o n s t r u c t i o n r e f l e c t s the i n t e n t and wisdom of the 

l e g i s l a t u r e or the l o n g s e t t l e d law g o v e r n i n g t h i s C o u r t ' s 

c o n s t r u c t i o n of c r i m i n a l s t a t u t e s ; I must t h e r e f o r e 

r e s p e c t f u l l y d i s s e n t . 
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MURDOCK, J u s t i c e ( d i s s e n t i n g ) . 

I agree w i t h much of what i s s a i d by C h i e f J u s t i c e 

Malone i n h i s d i s s e n t i n g o p i n i o n and w i t h many of the 

arguments made by Hope E l i s a b e t h Ankrom i n her "Motion t o 

Di s m i s s I n d i c t m e n t . " In her motion, Ankrom argued 

" ' t h a t " c o u r t s i n o t h e r s t a t e s which have 
e n a c t e d the same or s i m i l a r c h e m i c a l 
endangerment s t a t u t e s have determined 
t h a t such s t a t u t e s do not a p p l y t o 
p r e n a t a l conduct t h a t a l l e g e d l y harms a 
f e t u s " ; t h a t " [ t ] h e s t a t e ' s c o n t e n t i o n 
t h a t the defendant v i o l a t e d t h i s s t a t u t e 
r e n d e r s the law i m p e r m i s s i b l y vague, and 
t h e r e f o r e the r u l e of l e n i t y a p p l i e s " ; 
t h a t " [ t ] h e l e g i s l a t u r e has p r e v i o u s l y 
c o n s i d e r e d amending the s t a t u t e t o 
i n c l u d e p r e n a t a l conduct t h a t harms a 
f e t u s , and d e c l i n e d t o do so"; t h a t "the 
defendant has not been a c c o r d e d due 
p r o c e s s because t h e r e was no n o t i c e t h a t 
her conduct was i l l e g a l under t h i s 
s t a t u t e " ; t h a t " [ t ] h e p r o s e c u t i o n of 
pregnant women i s a v i o l a t i o n of the 
c o n s t i t u t i o n a l guarantee of Eq u a l 
P r o t e c t i o n " ; and t h a t " [ p ] r o s e c u t i o n of 
pregnant, a l l e g e d l y d r u g - a d d i c t e d women 
i s a g a i n s t p u b l i c p o l i c y f o r numerous 
moral and e t h i c a l r e a s o n s . " ' " 

So. 3d a t ( q u o t i n g Ankrom v. S t a t e , [Ms. CR-09-1148, 

August 26, 2011] So. 3d , ( A l a . Crim. App. 2011), 

q u o t i n g i n t u r n Ankrom's motion t o d i s m i s s her i n d i c t m e n t ) . 
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In p a r t i c u l a r , I would r e i t e r a t e t h a t c r i m i n a l s t a t u t e s 

must p r o v i d e o r d i n a r y persons w i t h c l e a r n o t i c e of what i s 

p r o h i b i t e d . U n i t e d S t a t e s v. Sepulveda, 115 F.3d 882, 887 

n.12 (11th C i r . 1997). See a l s o Ex p a r t e M u t r i e , 658 So. 

2d 347, 349 ( A l a . 1993); F u l l e r v. S t a t e , 257 A l a . 502, 60 

So. 2d 202 (1952). T h i s due-process requirement i s the 

f o u n d a t i o n f o r the r u l e s of s t r i c t c o n s t r u c t i o n and l e n i t y 

a p p l i c a b l e t o c r i m i n a l s t a t u t e s . See g e n e r a l l y C a s t i l l o v.  

U n i t e d S t a t e s , 530 U.S. 120, 131 (2000) ( e x p l a i n i n g t h a t the 

" r u l e of l e n i t y r e q u i r e s t h a t 'ambiguous c r i m i n a l s t a t u t e [ s ] 

... be c o n s t r u e d i n f a v o r of the a c c u s e d ' " ) . In t h i s 

r e g a r d , I note the statement i n the main o p i n i o n t h a t " i t i s 

p o s s i b l e t o c o n c l u d e , as Kimbrough argues, t h a t the 

l e g i s l a t u r e u n d e r s t o o d the o r i g i n a l chemical-endangerment 

s t a t u t e t o p r o t e c t o n l y c h i l d r e n who were a l r e a d y b o r n . " 

So. 3d a t . N o t h i n g i n the s t a t u t e as now w r i t t e n 

changes t h a t p o s s i b i l i t y . 3 5 

3 5Indeed, i f i t i s not p o s s i b l e t h a t the l e g i s l a t u r e 
u n d e r s t o o d the chemical-endangerment s t a t u t e as p r o t e c t i n g 
o n l y c h i l d r e n who are a l r e a d y b o r n , has i t not made i n t o a 
f e l o n y the a c t of a pregnant mother i n i n g e s t i n g drugs 
p r e s c r i b e d t o her by a p h y s i c i a n ? The s t a t u t e c o n t a i n s an 
e x c e p t i o n f o r drugs p r e s c r i b e d t o a c h i l d , see A l a . Code 1975, 
§ 26-15-3.2(c), but n o t i c e a b l y l a c k s any e x c e p t i o n f o r 
c o n t r o l l e d substances p r e s c r i b e d t o the mother by a p h y s i c i a n . 
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I r e s p e c t f u l l y d i s s e n t . 

(The comment i n note 33 of J u s t i c e Shaw's s p e c i a l w r i t i n g 
r e g a r d i n g c r i m i n a l i n t e n t and p h y s i c i a n - p r e s c r i b e d substances 
presumes t h a t one cannot be g u i l t y of v i o l a t i n g the c h e m i c a l -
endangerment s t a t u t e w i t h o u t h a v i n g an i n t e n t t o harm the 
c h i l d or a t l e a s t knowledge t h a t the exposure c o n t e m p l a t e d i s 
l i k e l y t o do so. The l e g i s l a t u r e d i d not i n c l u d e such a 
r e q u i r e m e n t i n the s t a t u t e . The o n l y c r i m i n a l i n t e n t 
p r e s c r i b e d by the l e g i s l a t u r e r e l a t e s t o the exposure element 
i t s e l f ( i . e . , the r e q u i r e m e n t t h a t the defendant " [ k ] n o w i n g l y , 
r e c k l e s s l y , or i n t e n t i o n a l l y causes or p e r m i t s a c h i l d t o be 
exposed t o " the substance or p a r a p h e r n a l i a a t i s s u e (emphasis 
added)).) 
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