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DONALDSON, Judge. 

Auburn's Gameday Center a t M a g n o l i a Corner Owners 

A s s o c i a t i o n , I n c . ("Magnolia Corner OA"), appeals from a 

judgment o f the Lee C i r c u i t C ourt i n f a v o r o f Edward Murray 

and Sandra Murray on a n e g l i g e n c e c l a i m a s s e r t e d by the 

Murrays a r i s i n g from damage caused by water i n t r u s i o n t o a 

condominium u n i t t h e y own. The Murrays c r o s s - a p p e a l from the 

judgment of the t r i a l c o u r t i n f a v o r of M a g n o l i a Corner OA on 

t h e i r o t h e r c l a i m s a l l e g i n g b r e a c h of c o n t r a c t , f r a u d u l e n t 

concealment, and n e g l i g e n c e and t h e i r c l a i m s e e k i n g 

d e c l a r a t o r y judgment r e g a r d i n g the v a l i d i t y of an amendment t o 

a condominium agreement a f f e c t i n g t h e i r u n i t . 

F a c t u a l Background and P r o c e d u r a l H i s t o r y 

T h i s d i s p u t e i n v o l v e s a house t h a t i s a u n i t of Auburn's 

Gameday Center a t M a g n o l i a Corner ("Magnolia C o r n e r " ) , a 

condominium complex l o c a t e d i n Auburn. The house was b u i l t i n 

1928, but i t was i n c o r p o r a t e d i n t o M a g n o l i a Corner w i t h the 

f i l i n g of a d e c l a r a t i o n of condominium ("the d e c l a r a t i o n " ) i n 

October 2000 i n the Lee County Probate Court by Gameday 

Cen t e r s S o u t h e a s t e r n , LLC ("GCS"), a company t h a t owns and 

op e r a t e s condominium complexes i n v a r i o u s u n i v e r s i t y towns i n 
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the s o u t h e a s t . In a d d i t i o n t o the house, M a g n o l i a Corner 

c o n s i s t s of a t r a d i t i o n a l , L-shaped condominium b u i l d i n g t h a t 

was c o n s t r u c t e d i n 2000 and i s d i v i d e d i n t o s e v e r a l i n d i v i d u a l 

u n i t s . I n c l u d i n g the house, M a g n o l i a Corner c o n s i s t s of e i g h t 

t o t a l u n i t s . 

The house c o n t a i n s a basement. An e x t e r i o r , c o n c r e t e 

s t a i r c a s e on the e a s t e r n s i d e of the house p r o v i d e s a means of 

access t o the basement. A d r a i n i s l o c a t e d i n the l a n d i n g of 

the s t a i r c a s e , r i g h t o u t s i d e the basement door. Another d r a i n 

a l s o i s p o s i t i o n e d i n the mid d l e of the i n t e r i o r p o r t i o n of 

the basement, and the f l o o r of the basement s l o p e s toward t h a t 

d r a i n . A p a t i o s i t s a p purtenant t o the top of the s t a i r c a s e . 

U n t i l 2009, the p a t i o c o n s i s t e d of hexagonal-shaped c o n c r e t e 

p a v e r s . The p a t i o , s t a i r s , and basement were a l r e a d y 

c o n s t r u c t e d and i n e x i s t e n c e when GCS purchased the house. 

The r e c o r d r e v e a l s t h a t the basement has a p r o p e n s i t y t o f l o o d 

a f t e r heavy r a i n f a l l . U n t i l 2010, the basement d i d not have 

a i r c o n d i t i o n i n g , a l t h o u g h i t c o n t a i n e d f a n s . Testimony 

i n d i c a t e s t h a t the basement f l o o d e d a t l e a s t once w h i l e GCS 

owned the p r o p e r t y . 
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GCS e s t a b l i s h e d and devel o p e d M a g n o l i a Corner d i r e c t l y 

a c r o s s the s t r e e t from a s e p a r a t e condominium complex i t owned 

and o p e r a t e d . At the time of the f i l i n g of the d e c l a r a t i o n i n 

2000 and f o r s e v e r a l y e a rs p r i o r , GCS owned the house and 

u t i l i z e d i t as an o f f i c e f o r the o p e r a t i o n of i t s condominium 

b u s i n e s s . Testimony i n d i c a t e s t h a t the house remained i n the 

same c o n d i t i o n from 2000 t o 2003, and t h a t GCS made no 

s i g n i f i c a n t a l t e r a t i o n s t o the house or p a t i o a t any p o i n t 

d u r i n g i t s ownership of the p r o p e r t y . In 2003, s h o r t l y a f t e r 

GCS moved i t s o p e r a t i o n s t o A t l a n t a , G e o r g i a , GCS p l a c e d the 

house f o r s a l e . In September 2003, the Murrays e n t e r e d i n t o 

a c o n t r a c t w i t h GCS t o purchase the house i n an "as i s " 

c o n d i t i o n . The s a l e s c o n t r a c t d e s c r i b e s the house as a 

" S u i t e " and i n d i c a t e s t h a t the "nature of the r i g h t s and 

u n d e r t a k i n g s of the p u r c h a s e r i n a c q u i r i n g and owning such 

S u i t e are c o n t r o l l e d and w i l l be s u b j e c t t o a D e c l a r a t i o n of 

Condominium, A r t i c l e s of I n c o r p o r a t i o n of the Condominium 

A s s o c i a t i o n , Bylaws of the A s s o c i a t i o n , R u l e s and R e g u l a t i o n s 

of the A s s o c i a t i o n , and a management agreement r e g a r d i n g the 

o p e r a t i o n and management of the condominium." The Murrays 

owned two u n i t s i n the GCS condominium complex a c r o s s the 
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s t r e e t from M a g n o l i a Corner. F u r t h e r , the r e c o r d e s t a b l i s h e s 

t h a t Edward Murray was a p a s s i v e i n v e s t o r i n GCS. 

In December 2003, a f t e r the Murrays had e n t e r e d i n t o the 

c o n t r a c t w i t h GCS t o purchase the house but b e f o r e the 

c l o s i n g , M a g n o l i a Corner OA f i l e d an amendment t o the 

d e c l a r a t i o n ("the amendment") i n the Lee County Probate C o u r t . 

The amendment s p e c i f i e d t h a t M a g n o l i a Corner was d i v i d e d i n t o 

two b u i l d i n g s . The amendment i d e n t i f i e d the L-shaped 

s t r u c t u r e as " B u i l d i n g One" and the house as " B u i l d i n g Two." 

The amendment m o d i f i e d s e c t i o n 6.01 of the d e c l a r a t i o n 

c o n c e r n i n g the ownership i n t e r e s t each u n i t owner had i n 

Ma g n o l i a Corner's common elements, which a l s o c o r r e s p o n d e d t o 

each owner's percentage share of the r e s p o n s i b i l i t y f o r the 

common expenses i n c u r r e d by the condominium. The amendment 

s t a t e s t h a t the amount of ownership i n t e r e s t was based on the 

square f o o t a g e of each i n d i v i d u a l u n i t . The amendment noted 

an i n c r e a s e i n the square f o o t a g e of the house from 1,350 t o 

1,826.50. Thus, the ownership i n t e r e s t i n M a g n o l i a Corner of 

the owner of the house i n c r e a s e d from 14.7% i n the d e c l a r a t i o n 

t o 19.58% i n the amendment. The amendment p r e s e r v e d S e c t i o n 
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5.11 of the d e c l a r a t i o n c o n c e r n i n g the d e f i n i t i o n of a "common 

element," which s t a t e s , i n p e r t i n e n t p a r t , as f o l l o w s : 

" [ A ] l l p o r t i o n s of the Condominium o t h e r than the 
S u i t e s and w i l l i n c l u d e the common areas and 
f a c i l i t i e s l o c a t e d s u b s t a n t i a l l y as shown on the 
P l a n s and P l a t . Such common areas w i l l i n c l u d e the 
f o l l o w i n g : 

"A. A l l of the R e a l P r o p e r t y . 

"B. A l l improvements and p a r t s of the R e a l 
P r o p e r t y which are not a S u i t e or 
P r i v a t e Element. 

II 

"E. The m e c h a n i c a l systems and 
i n s t a l l a t i o n s p r o v i d i n g s e r v i c e t o a 
B u i l d i n g or any S u i t e , such as 
e l e c t r i c a l power, gas, l i g h t , hot and 
c o l d water, h e a t i n g and a i r 
c o n d i t i o n i n g , s a n i t a r y and storm sewer 
f a c i l i t i e s and i n c l u d i n g a l l l i n e s , 
p i p e s , d u c t s , f l u e s , c h u t e s , c o n d u i t s , 
c a b l e s , w i r e s and a l l o t h e r apparatus 
and i n s t a l l a t i o n s i n c o n n e c t i o n 
t h e r e w i t h , whether l o c a t e d i n the 
Common Elements or i n the S u i t e s , 
e x c e p t when s i t u a t e d e n t i r e l y w i t h i n 
a S u i t e f o r s e r v i c e o n l y of t h a t 
S u i t e . " 

S e c t i o n 8.01 of the d e c l a r a t i o n , which s t a t e s t h a t " [ M a g n o l i a 

C o r n e r OA] i s r e s p o n s i b l e f o r maintenance, r e p a i r , and 

replacement of the common elements," was a l s o unchanged by the 

amendment. Par a g r a p h 15 of the amendment m o d i f i e d and 

6 



2110849 

d e s i g n a t e d the areas t h a t were t o be c o n s i d e r e d " l i m i t e d 

common elements," i n c l u d i n g , as t o the house, the f o l l o w i n g : 

"The walkway and s t e p s a b u t t i n g the B u i l d i n g Two 
U n i t l e a d i n g from the ground t o the basement are 
L i m i t e d Common Elements appurtenant t o the B u i l d i n g 
Two U n i t whose use i s r e s t r i c t e d t o the B u i l d i n g Two 
U n i t . The maintenance, r e p a i r , upkeep and 
replacement of the walkway and s t e p s a b u t t i n g the 
B u i l d i n g Two U n i t l e a d i n g t o the basement s h a l l be 
the e x c l u s i v e r e s p o n s i b i l i t y of the Owner of the 
B u i l d i n g Two U n i t . " 

C o n c e r n i n g the maintenance of the l i m i t e d common elements, the 

amendment s t a t e d , i n p e r t i n e n t p a r t , t h a t "each Owner i s 

r e s p o n s i b l e f o r the replacement, maintenance and r e p a i r of the 

L i m i t e d Common Elements, i f any, a t t a c h e d t o the U n i t of s a i d 

owner as p r o v i d e d f o r i n Par a g r a p h 15 of t h i s Amendment." The 

p a r t i e s do not d i s p u t e t h a t the p a t i o was c o n s i d e r e d a common 

element of M a g n o l i a C o r n e r . 

I n J a n u a r y 2004, subsequent t o the f i l i n g of the 

amendment, the Murrays c l o s e d on the purchase of the house. 

The Murrays c l a i m t h a t t h e y d i d not r e c e i v e n o t i c e of the 

amendment u n t i l t h e y r e q u e s t e d a copy of i t from M a g n o l i a 

Corner OA i n 2007. The w a r r a n t y deed e x e c u t e d by GCS 

con v e y i n g the house t o the Murrays, however, r e f e r e n c e d b o t h 

the d e c l a r a t i o n and the amendment. 
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I n 2005, f o l l o w i n g a heavy r a i n , the basement of the 

house f l o o d e d . Sandra Murray d i s c o v e r e d a p p r o x i m a t e l y two t o 

t h r e e g a l l o n s of water i n the basement. Mrs. Murray s t a t e d 

t h a t she w i t n e s s e d the water f l o o d the p a t i o , f l o w down the 

s t e p s , and b r i m over i n t o the basement. Mrs. Murray t e s t i f i e d 

t h a t she removed the water u s i n g a "shop v a c . " She d i d not 

n o t i f y M a g n o l i a Corner OA of the f l o o d i n g . 

I n May 2006, f o l l o w i n g a heavy r a i n , Sharon C o l l e y , who 

managed the M a g n o l i a Corner p r o p e r t y , d i s c o v e r e d water i n the 

basement. She n o t i f i e d the Murrays of the f l o o d . C o l l e y 

c o n t a c t e d a vendor, Roto-Rooter, t o a s s i s t i n u n c l o g g i n g the 

d r a i n l o c a t e d i n the l a n d i n g of the s t a i r w e l l . A second 

vendor, Chem-Dry, was r e t a i n e d t o e x t r a c t the water. Chem-

Dry's i n v o i c e n oted t r e a t m e n t f o r mold and mildew, but i t d i d 

not c o n t a i n any r e f e r e n c e t o b i l l i n g f o r water e x t r a c t i o n . 

The r e c o r d i n d i c a t e s t h a t M a g n o l i a Corner OA p a i d the i n v o i c e s 

s u b m i t t e d by b o t h vendors. C o l l e y t e s t i f i e d t h a t a t a M a g n o l i a 

Corner OA meeting f o l l o w i n g the f l o o d i n g she r e c e i v e d 

i n s t r u c t i o n s not t o b i l l the Murrays f o r the work performed by 

the vendors pending r e s o l u t i o n of the i s s u e c o n c e r n i n g whose 

r e s p o n s i b i l i t y i t was t o pay those b i l l s . 
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I n 2008, C o l l e y a g a i n d i s c o v e r e d water i n the basement 

f o l l o w i n g a r a i n s t o r m . As b e f o r e , she n o t i f i e d Sandra Murray 

and c o n t a c t e d Chem-Dry and Roto-Rooter f o r a s s i s t a n c e i n 

e x t r a c t i n g the water and u n c l o g g i n g the s t a i r w e l l d r a i n . 

Testimony i n d i c a t e s t h a t Chem-Dry removed 650 g a l l o n s of water 

from the basement but t h a t t h e r e was no i n d i c a t i o n of mold or 

mildew p r e s e n t . The r e c o r d r e v e a l s t h a t M a g n o l i a Corner OA 

p a i d the i n v o i c e s s u b m i t t e d by the vendors. A t the September 

2008 M a g n o l i a Corner OA meeting, the owners d i s c u s s e d the 

f l o o d i n g of the house basement, i n c l u d i n g the t h e o r y t h a t the 

r a i n w a t e r f l o w e d over the s t a i r w e l l , i n t o the l a n d i n g , and 

then i n t o the basement. At t h a t meeting, the owners v o t e d t o 

r e d e s i g n the p a t i o o u t s i d e the house t o e l i m i n a t e the 

p o s s i b i l i t y t h a t the p a t i o was the source of the f l o o d i n g . 

The r e c o n s t r u c t i o n of the p a t i o d i d not commence u n t i l the 

summer of 2009. 

On June 3, 2009, b e f o r e the work on the p a t i o had begun, 

C o l l e y a g a i n d i s c o v e r e d water i n the basement f o l l o w i n g a 

heavy r a i n s t o r m . C o l l e y n o t i f i e d the Murrays, and t h e r e a f t e r 

she c o n t a c t e d Chem-Dry t o e x t r a c t the water. Chem-Dry removed 

360 g a l l o n s of water. C o l l e y a l s o c o n t a c t e d R o t o - R o o t e r , who 
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d i s c o v e r e d t h a t the d r a i n i n the l a n d i n g of the s t a i r c a s e had 

been c l o g g e d . C o l l e y t e s t i f i e d t h a t , a f t e r Chem-Dry completed 

i t s work, the basement f l o o r was d r y . On August 2, 2009, the 

M urrays v i s i t e d the house f o r the f i r s t time s i n c e the June 3 

f l o o d . They d i s c o v e r e d t h a t boxes i n the basement were s t i l l 

damp, and they n o t i c e d a mold and mildew problem. Dr. W i l l a r d 

B l e v i n s of S u n c r e s t L a b o r a t o r i e s i n s p e c t e d the i n t e r i o r of the 

house f o r mold. Dr. B l e v i n s t e s t i f i e d a t t r i a l t h a t mold grows 

at l e v e l s of e l e v a t e d h u m i d i t y . He i n d i c a t e d t h a t the basement 

had no a i r c o n d i t i o n e r and no vent a l l o w i n g c o n d i t i o n e d a i r 

from the u p s t a i r s t o f l o w i n . He a l s o s t a t e d t h a t the basement 

had one d e h u m i d i f i e r t h a t may not have been r u n n i n g . Dr. 

B l e v i n s t e s t i f i e d t h a t the e x i s t i n g c o n d i t i o n s i n s i d e the 

basement remained conducive t o mold a m p l i f i c a t i o n and t h a t he 

had recommended improved h u m i d i t y c o n t r o l throughout the 

e n t i r e house. Dr. B l e v i n s ' s r e p o r t noted t h a t the window w e l l 

on the f r o n t of the house had a mold problem because i t was 

not s e a l e d or c a u l k e d p r o p e r l y . S e r v P r o , a vendor, performed 

mold r e m e d i a t i o n , and i t i n v o i c e d the Murrays f o r the work. 

Dr. B l e v i n s sent h i s i n v o i c e t o C o l l e y , who i n t u r n sent i t t o 

the Murrays. R e m e d i a t i o n r e q u i r e d the basement t o be emptied, 
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the w a l l s t o be t o r n down t o the s t u d s , and l i n o l e u m t o be 

removed a t a c o s t of $8, 573.93. At the September 2009 meeting 

of M a g n o l i a Corner OA, the condominium u n i t owners d i s c u s s e d 

the ServPro i n v o i c e . The r e c o r d i n d i c a t e s t h a t C o l l e y i n s i s t e d 

t o S ervPro and t o Dr. B l e v i n s t h a t she had no a u t h o r i t y t o 

g i v e them p e r m i s s i o n t o do the work and t h a t she i n s t r u c t e d 

them t o c o n t a c t the Murrays. 

I n the summer of 2009, the common p a t i o area o u t s i d e the 

house was r e c o n s t r u c t e d a t the expense of M a g n o l i a Corner OA. 

The hexagonal pavers were removed and a s o l i d c o n c r e t e pour 

was i n s t a l l e d w i t h a l l f o u r s i d e s s l o p e d t o a d r a i n . The 

d r a i n c o n s i s t e d of a o n e - f o o t c a t c h b a s i n w i t h a d r a i n p i p e 

t h a t d i r e c t e d water t o the s t r e e t . 

The r e c o n s t r u c t i o n work d i d not e l i m i n a t e the f l o o d i n g 

problems. I n the f a l l 2009, more water e n t e r e d the basement 

a f t e r a heavy r a i n . On August 25, 2011, Sandra Murray 

d i s c o v e r e d water i n the basement f o l l o w i n g a r a i n s t o r m . The 

water had p o o l e d around the basement d r a i n t o a s i z e of about 

a hulahoop. I n September 2011, T r o p i c a l Storm Lee passed over 

Auburn. C h a r l i e S t r i n g f e l l o w , the p r e s i d e n t of M a g n o l i a Corner 

OA, i n s p e c t e d the p a t i o and basement w h i l e i t was s t i l l 
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r a i n i n g and found t h a t the p a t i o and the s t a i r s were dr y . 

S t r i n g f e l l o w t e s t i f i e d t h a t water p o o l e d i n one c o r n e r of the 

l a n d i n g of the s t a i r w e l l as i f the water was s e e p i n g through 

the w a l l on the l e f t s i d e of the s t a i r w e l l . C o l l e y c o n t a c t e d 

R oto-Rooter. The Roto-Rooter t e c h n i c i a n removed a p l u g from 

the i n t e r i o r basement d r a i n , and the water i m m e d i a t e l y d r a i n e d 

out of the basement. The t e c h n i c i a n t e s t i f i e d a t t r i a l t h a t 

the basement d r a i n p i p e had not been c l o g g e d . He t e s t i f i e d 

t h a t he had d i s c o v e r e d t h a t water was coming i n t o the basement 

through the w a l l of the basement c l o s e s t t o M a g n o l i a Avenue, 

not through the door of the basement l e a d i n g from the 

s t a i r w e l l l a n d i n g i n t o the basement. 

James Smith, a g e n e r a l c o n t r a c t o r who has worked i n the 

g r a d i n g i n d u s t r y f o r 27 y e a r s , t e s t i f i e d t h a t he had i n s p e c t e d 

the house and the p a t i o r o u g h l y t h r e e weeks b e f o r e t r i a l . He 

s t a t e d t h a t the d r a i n a g e box i n s t a l l e d i n the p a t i o i s not 

l a r g e enough t o handle the r a i n w a t e r t h a t c o l l e c t s on the 

p a t i o and t h a t the water i s d i v e r t e d toward the house due t o 

the s l o p e of the p a t i o . 

M a g n o l i a Corner OA r e c e i v e d $65,000 from the C i t y of 

Auburn f o r condemnation of a p o r t i o n of the condominium 
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p r o p e r t y as a r e s u l t of the w i d e n i n g and improvement of the 

roads a d j a c e n t t o the p r o p e r t y . S e c t i o n 6.07 of the 

d e c l a r a t i o n r e q u i r e s t h a t a l l s u r p l u s funds h e l d by M a g n o l i a 

Corner OA are t o be d i s t r i b u t e d t o u n i t owners a c c o r d i n g t o 

t h e i r assessment p e r c e n t a g e . S e c t i o n 6.07 s t a t e s as f o l l o w s : 

"6.07 D i s p o s i t i o n of S u r p l u s . 

"Each S u i t e s h a l l c a r r y w i t h i t a p r o p o r t i o n a t e 
share of Common S u r p l u s , as the case may be, and the 
p r o p o r t i o n a t e share of Common S u r p l u s s h a l l be the 
same r a t i o as t h a t Owners' percentage ownership of 
the Common E l e m e n t s ; or i n the a l t e r n a t i v e , such 
s u r p l u s or any p o r t i o n t h e r e o f may be added t o a 
r e s e r v e fund f o r maintenance, r e p a i r , and 
replacement of the Common Elements, a t the s o l e 
d i s c r e t i o n of the A s s o c i a t i o n . " 

At the September 18, 2009 M a g n o l i a Corner OA meeting, the 

owners v o t e d t o p l a c e the condemnation funds i n r e s e r v e f o r 

f u t u r e expenses. 

On F e b r u a r y 23, 2010, the Murrays sued M a g n o l i a Corner OA 

i n the Lee C i r c u i t C o u r t . The M u r r a y s ' c o m p l a i n t c o n t a i n e d 

counts a l l e g i n g ( 1 ) n e g l i g e n c e and gro s s n e g l i g e n c e r e l a t i n g 

t o the water i n t r u s i o n i n t o the basement; ( 2 ) t r e s p a s s based 

on the water f l o w from the p a t i o , down the s t a i r s , and i n t o 

the basement; ( 3 ) s t r i c t l i a b i l i t y f o r the water damage; ( 4 ) 

n e g l i g e n c e r e l a t i n g t o n o n d i s c l o s u r e of the e x i s t e n c e of the 
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amendment; ( 5 ) f r a u d u l e n t concealment of the amendment; and 

( 6 ) b r e a c h of c o n t r a c t f o r f a i l i n g t o d i s t r i b u t e the s u r p l u s 

f u n d s ; the M u r r a y s ' c o m p l a i n t a l s o i n c l u d e d a count s e e k i n g a 

d e c l a r a t o r y judgment as t o the v a l i d i t y of the amendment. 

B e f o r e t r i a l , the Murrays abandoned t h e i r s t r i c t - l i a b i l i t y 

c l a i m . The t r i a l c o u r t h e l d a n o n j u r y t r i a l on the r e m a i n i n g 

c l a i m s on October 10, 2011, and October 19, 2011. On December 

30, 2011, the t r i a l c o u r t e n t e r e d a judgment i n f a v o r of the 

Murrays and a g a i n s t M a g n o l i a Corner OA i n the amount of 

$20,728.67 f o r n e g l i g e n c e r e l a t i n g t o the water i n t r u s i o n i n t o 

the basement. The t r i a l c o u r t a l s o i n i t i a l l y found i n f a v o r of 

the Murrays i n p a r t on t h e i r d e c l a r a t o r y - j u d g m e n t c l a i m 

r e l a t i n g t o the disbursement of the $65,000 h e l d i n r e s e r v e 

and o r d e r e d t h a t the funds be d i s t r i b u t e d a c c o r d i n g t o the 

assessment p e r c e n t a g e s s e t f o r t h i n the amendment. The c o u r t 

found f o r M a g n o l i a Corner OA on the c l a i m s of t r e s p a s s , 

n e g l i g e n c e r e l a t i n g t o n o n d i s c l o s u r e of the amendment, 

f r a u d u l e n t concealment, and b r e a c h of c o n t r a c t . The c o u r t 

f u r t h e r found t h a t the amendment was not v o i d . On J a n u a r y 27, 

2012, M a g n o l i a Corner OA f i l e d a motion t o a l t e r , amend, or 

v a c a t e . On A p r i l 25, 2012, the t r i a l c o u r t v a c a t e d a p o r t i o n 
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of the judgment on the d e c l a r a t o r y - j u d g m e n t c l a i m c o n c e r n i n g 

the d i s t r i b u t i o n of the $65,000 s u r p l u s funds t o s t a t e t h a t 

M a g n o l i a Corner OA s h a l l d i s t r i b u t e and/or h o l d i n r e s e r v e the 

s u r p l u s "as was determined by v o t e taken a t the September 18, 

2009 annual meeting of [ M a g n o l i a Corner OA]." Both M a g n o l i a 

Corner OA and the Murrays f i l e d a t i m e l y n o t i c e of ap p e a l t o 

t h i s c o u r t . 

S t a n d a r d of Review 

"'"When ore tenus e v i d e n c e i s 
p r e s e n t e d , a presumption of c o r r e c t n e s s 
e x i s t s as t o the t r i a l c o u r t ' s f i n d i n g s on 
i s s u e s of f a c t ; i t s judgment based on these 
f i n d i n g s of f a c t w i l l not be d i s t u r b e d 
u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , or 
a g a i n s t the g r e a t weight of the e v i d e n c e . 
J & M B a i l Bonding Co. v. Hayes, 748 So. 2d 
198 ( A l a . 1999); Gaston v. Ames, 514 So. 2d 
877 ( A l a . 1987). When the t r i a l c o u r t i n a 
n o n j u r y case e n t e r s a judgment w i t h o u t 
making s p e c i f i c f i n d i n g s of f a c t , the 
a p p e l l a t e c o u r t ' w i l l assume t h a t the t r i a l 
judge made those f i n d i n g s n e c e s s a r y t o 
sup p o r t the judgment.' Tra n s a m e r i c a  
Commercial F i n . Corp. v. AmSouth Bank, 60 8 
So. 2d 375, 378 ( A l a . 1992) . Moreover, 
'[u]nder the ore tenus r u l e , the t r i a l 
c o u r t ' s judgment and a l l i m p l i c i t f i n d i n g s 
n e c e s s a r y t o sup p o r t i t c a r r y a presumption 
of c o r r e c t n e s s . ' T r a n s a m e r i c a , 608 So. 2d 
at 378. However, when the t r i a l c o u r t 
i m p r o p e r l y a p p l i e s the law t o [ t h e ] f a c t s , 
no presumption of c o r r e c t n e s s e x i s t s as t o 
the t r i a l c o u r t ' s judgment. A l l s t a t e I n s . 
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Co. v. S k e l t o n , 675 So. 2d 377 ( A l a . 1996); 
M a r v i n ' s , I n c . v. Robertson, 608 So. 2d 391 
( A l a . 1992); Gaston, 514 So. 2d a t 878; 
Smith v. S t y l e A d v e r t i s i n g , I n c . , 470 So. 
2d 1194 ( A l a . 1985); League v. McDonald, 
355 So. 2d 695 ( A l a . 1978). 'Questions of 
law are not s u b j e c t t o the ore tenus 
s t a n d a r d of r e v i e w . ' Reed v. Board of  
T r u s t e e s f o r Alabama S t a t e U n i v . , 778 So. 
2d 791, 793 n. 2 ( A l a . 2000). A t r i a l 
c o u r t ' s c o n c l u s i o n s on l e g a l i s s u e s c a r r y 
no presumption of c o r r e c t n e s s on a p p e a l . Ex  
p a r t e Cash, 624 So. 2d 576, 577 ( A l a . 
1993). T h i s c o u r t r e v i e w s the a p p l i c a t i o n 
of law t o f a c t s de novo. A l l s t a t e , 675 So. 
2d a t 379 ('[W]here the f a c t s b e f o r e the 
t r i a l c o u r t are e s s e n t i a l l y u n d i s p u t e d and 
the c o n t r o v e r s y i n v o l v e s q u e s t i o n s of law 
f o r the c o u r t t o c o n s i d e r , the [ t r i a l ] 
c o u r t ' s judgment c a r r i e s no presumption of 
c o r r e c t n e s s . ' ) . " ' 

"[Farmers I n s . Co. v. P r i c e - W i l l i a m s A s s o c s . , Inc.,] 
873 So. 2d [252,] 254-55 [ ( A l a . C i v . App. 2003)] 
( q u o t i n g C i t y of P r a t t v i l l e v. Po s t , 831 So. 2d 622, 
627-28 ( A l a . C i v . App. 2 0 0 2 ) ) . " 

K e l l i s v. E s t a t e of Schnatz, 983 So. 2d 408, 412 ( A l a . C i v . 

App. 2007). 

D i s c u s s i o n 

I . M a g n o l i a Corner OA's Appeal - N e g l i g e n c e , C o n t r i b u t o r y  
N e g l i g e n c e , and M i t i g a t i o n of Damages R e l a t i n g t o the Water- 

I n t r u s i o n I s s u e 

"'To e s t a b l i s h n e g l i g e n c e , the p l a i n t i f f must prove: (1) 

a duty t o a f o r e s e e a b l e p l a i n t i f f ; (2) a b r e a c h of t h a t duty; 

(3) p r o x i m a t e c a u s a t i o n ; and (4) damage or i n j u r y . ' " M a r t i n v. 
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Hodges Chapel, LLC, 89 So. 3d 756, 762-763 ( A l a . C i v . App. 

2011) ( q u o t i n g M a r t i n v. A r n o l d , 643 So. 2d 564, 567 ( A l a . 

1994), c i t i n g i n t u r n A l b e r t v. Hsu, 602 So. 2d 895, 897 ( A l a . 

1992)). 

On a p p e a l , M a g n o l i a Corner OA f i s t contends t h a t , i n 

f i n d i n g t h a t i t was l i a b l e t o the Murrays f o r the i n t r u s i o n of 

the water i n t o the Murrays' basement, the t r i a l c o u r t 

i n c o r r e c t l y d e t e r m i n e d the l e g a l duty t h a t i t owed t o the 

Murrays. M a g n o l i a Corner OA a s s e r t s t h a t i t s o n l y l e g a l duty 

was t o r e f r a i n from c h a n n e l i n g r a i n w a t e r r u n o f f onto the 

Murrays' p r o p e r t y . In s u p p o r t of t h i s argument, M a g n o l i a 

Corner OA c i t e s cases h o l d i n g t h a t an a c t i o n f o r damages 

r e s u l t i n g from s u r f a c e - w a t e r f l o w i s s u s t a i n a b l e o n l y when an 

upper landowner has channeled water onto the p r o p e r t y of a 

lower landowner. In E a s t e r l i n g v. Awtrey B u i l d i n g Corp., 770 

So. 2d 606 ( A l a . C i v . App. 1999), t h i s c o u r t h e l d : 

" S i n c e i t d e c i d e d W.T. R a t l i f f [ Co. v. Henley, 
405 So. 2d 141 ( A l a . 1981)], which i n v o l v e d the 
d e p o s i t of sand and g r a v e l upon a d j a c e n t l a n d , the 
Alabama Supreme Court has h e l d t h a t the c h a n n e l i n g 
of s u r f a c e water onto a lower p r o p r i e t o r ' s l a n d w i l l 
s u p p o r t an i n d i r e c t t r e s p a s s cause of a c t i o n a g a i n s t 
the p a r t y r e s p o n s i b l e f o r the c h a n n e l i n g . In Johnson  
v. Washington, 474 So. 2d 651 ( A l a . 1985), the 
p l a i n t i f f s a l l e g e d t h a t a f t e r the defendant had 
devel o p e d h i s a d j o i n i n g p r o p e r t y , they had begun t o 
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e x p e r i e n c e f l o o d i n g and damage t o t h e i r home, a l o n g 
w i t h s u r f a c e - w a t e r r u n o f f and r e d d i r t coming onto 
t h e i r l a n d . On appea l from an adverse judgment, the 
defendant contended t h a t the t r i a l c o u r t e r r e d i n 
i n s t r u c t i n g the j u r y on the law of i n d i r e c t t r e s p a s s 
as s t a t e d i n W.T. R a t l i f f . However, the Supreme 
Court c o n c l u d e d t h a t the t r i a l c o u r t ' s i n s t r u c t i o n 
c o n c e r n i n g i n d i r e c t t r e s p a s s was not erro n e o u s , 
n o t i n g t h a t 'the e v i d e n c e i n d i c a t e s t h a t s u r f a c e  
water, r e d d i r t , sand, and o t h e r d e b r i s e n t e r e d onto 
the p l a i n t i f f s ' l a n d . ' 474 So. 2d a t 653 (emphasis 
added). Johnson thus r e c o g n i z e s t h a t the d e p o s i t of 
s u r f a c e water and d e b r i s upon l a n d as a r e s u l t of 
the change of the n a t u r a l topography of a d j a c e n t 
l a n d w i l l g i v e r i s e t o an i n d i r e c t - t r e s p a s s c l a i m 
a g a i n s t the owner of the a d j o i n i n g l a n d . See a l s o  
F i s h e r v. Space of P e n s a c o l a , I n c . , 483 So. 2d 392, 
395 ( A l a . 1986) ( s t a t i n g t h a t a t r e s p a s s a c t i o n can 
be m a i n t a i n e d i n a p r o p e r case i n v o l v i n g d i r e c t 
d i v e r s i o n of s u r f a c e water, but d e c l i n i n g t o a p p l y 
r u l e because the p l a i n t i f f ' s t r e s p a s s c l a i m was 
v o l u n t a r i l y d i s m i s s e d b e f o r e t r i a l ) . " 

770 So. 2d a t 609-610. We note t h a t E a s t e r l i n g and the cases 

c i t e d t h e r e i n i n v o l v e d t r e s p a s s r a t h e r than n e g l i g e n c e c l a i m s ; 

moreover, t h i s case i s d i s t i n g u i s h a b l e from the s t a n d a r d 

w a t e r - r u n o f f cases because M a g n o l i a Corner i s a common-

i n t e r e s t community. The r e s p o n s i b i l i t i e s and d u t i e s of 

M a g n o l i a Corner OA are s e t f o r t h i n the d e c l a r a t i o n and the 

amendment. The d e c l a r a t i o n and the amendment make i t c l e a r 

t h a t M a g n o l i a Corner i s governed p u r s u a n t t o the Alabama 

Un i f o r m Condominium A c t of 1991 ("the Act") c o d i f i e d a t A l a . 

Code 1975 § 38-8A-101 e t seq. Based on the f a c t s of t h i s case, 
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M a g n o l i a Corner OA owed a duty, b o t h under the A c t and under 

the d e c l a r a t i o n , t o m a i n t a i n the common elements, i n c l u d i n g 

the p a t i o , t o p r e v e n t s u r f a c e water from damaging the u n i t 

owners' p r o p e r t y . S e c t i o n 35-8A-307(a), A l a . Code 1975, 

s t a t e s : 

"Except t o the e x t e n t p r o v i d e d by the d e c l a r a t i o n , 
s u b s e c t i o n (b), or s e c t i o n 35-8A-313(h), [ A l a . Code 
1975,] the a s s o c i a t i o n i s r e s p o n s i b l e f o r 
maintenance, r e p a i r , and replacement of the common 
elements, and each u n i t owner i s r e s p o n s i b l e f o r 
maintenance, r e p a i r , and replacement of h i s u n i t . 
Each u n i t owner s h a l l a f f o r d t o the a s s o c i a t i o n and 
the o t h e r u n i t owners, and t o t h e i r agents or 
employees, access through h i s u n i t r e a s o n a b l y 
n e c e s s a r y f o r those purposes. I f damage i s i n f l i c t e d 
on the common elements, or on any u n i t t hrough which 
access i s t a k e n , the u n i t owner r e s p o n s i b l e f o r the 
damage, or the a s s o c i a t i o n i f i t i s r e s p o n s i b l e , i s 
l i a b l e f o r the prompt r e p a i r t h e r e o f . " 

The d e c l a r a t i o n and the amendment do not i n v a l i d a t e or a l t e r 

t h i s duty. S e c t i o n 8.01 of the d e c l a r a t i o n , i n f a c t , r e a f f i r m s 

M a g n o l i a Corner OA's duty t o m a i n t a i n the common elements. 

S e c t i o n 8.01 s t a t e s t h a t " [ t ] h e a s s o c i a t i o n i s r e s p o n s i b l e f o r 

maintenance and r e p a i r , and replacements of the common 

elements." F u r t h e r , S e c t i o n 5.11 of the d e c l a r a t i o n suggests 

t h a t M a g n o l i a Corner OA a l s o has the duty t o m a i n t a i n the 

d r a i n a t the bottom of the s t a i r w e l l , because "the m e c h a n i c a l 

systems and i n s t a l l a t i o n s p r o v i d i n g s e r v i c e t o a B u i l d i n g or 
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any S u i t e , such as ... s a n i t a r y and storm sewer f a c i l i t i e s and 

i n c l u d i n g a l l l i n e s , p i p e s , d u c t s " are c o n s i d e r e d common 

elements. Thus, p u r s u a n t t o the A c t and the d e c l a r a t i o n , 

M a g n o l i a Corner OA owed a duty t o m a i n t a i n the p a t i o as a 

common element t o p r e v e n t water from f l o w i n g from the p a t i o 

onto the Murrays' p r o p e r t y . 

M a g n o l i a Corner OA next a s s e r t s t h a t the t r i a l c o u r t 

e r r e d by f i n d i n g t h a t the evi d e n c e s u p p o r t e d a judgment 

a g a i n s t i t f o r n e g l i g e n c e r e l a t i n g t o water i n t r u s i o n . 

S p e c i f i c a l l y , M a g n o l i a Corner OA contends t h a t the source of 

the f l o o d i n g of the basement i s a d i s p u t e d f a c t and t h a t t h e r e 

i s l i t t l e e v i d e n c e t o support a f i n d i n g t h a t the p a t i o was the 

source of the f l o o d i n g . In i t s judgment, the t r i a l c o u r t d i d 

not make any f i n d i n g s of f a c t . We must assume t h a t the t r i a l 

judge made those f i n d i n g s n e c e s s a r y t o s u p p o r t the judgment. 

Tr a n s a m e r i c a , 608 So. 2d a t 378. The r e c o r d r e v e a l s s u f f i c i e n t 

e v i d e n c e from which the t r i a l c o u r t c o u l d have p r o p e r l y 

d e t ermined t h a t the p a t i o was the source of the f l o o d i n g . 

Sandra Murray t e s t i f i e d t h a t she w i t n e s s e d water f l o w i n g down 

the s t a i r w e l l d u r i n g a heavy r a i n i n 2005. She f u r t h e r 

t e s t i f i e d t h a t "water t r a c k s " were p r e s e n t on the s t a i r s a f t e r 

20 



2110849 

the heavy r a i n s t h a t p r e c i p i t a t e d the f l o o d i n g i n the 

basement. A l s o , M a g n o l i a Corner OA undertook a c t i o n t o 

r e c o n s t r u c t the p a t i o t o e l i m i n a t e the p a t i o as a source of 

the f l o o d i n g . A l t h o u g h the f l o o d i n g c o n t i n u e d a f t e r the 

r e c o n s t r u c t i o n of the p a t i o , the t r i a l c o u r t c o u l d have 

r e a s o n a b l y been c o n v i n c e d by the t e s t i m o n y of Murrays' e x p e r t 

w i t n e s s t h a t the r e c o n s t r u c t e d p a t i o c o n t i n u e d t o d i r e c t water 

toward the s t a i r w e l l and t h a t the newly i n s t a l l e d d r a i n was 

not l a r g e enough t o c a t c h the water f l o w d u r i n g heavy r a i n s . 

A l t h o u g h M a g n o l i a Corner OA p r e s e n t e d t e s t i m o n y c o n c e r n i n g 

o t h e r p o s s i b l e sources of the f l o o d i n g , the t r i a l c o u r t was i n 

the unique p o s i t i o n t o d i r e c t l y observe the w i t n e s s e s and t o 

a s s e s s t h e i r demeanor and c r e d i b i l i t y . See Ex p a r t e Fann, 810 

So. 2d 631, 633 ( A l a . 2001). There i s s u f f i c i e n t e v i d e n c e i n 

the r e c o r d t o s u p p o r t the t r i a l c o u r t ' s f i n d i n g of n e g l i g e n c e 

r e l a t i n g t o the water i n t r u s i o n . 

M a g n o l i a Corner OA next a s s e r t s t h a t the t r i a l c o u r t 

e r r e d i n not f i n d i n g the Murrays t o be c o n t r i b u t o r i l y 

n e g l i g e n t by f a i l i n g t o p r o p e r l y m a i n t a i n the s t a i r w e l l d r a i n 

and the basement d r a i n . 

" I t has been s a i d a number of times t h a t the 
t h r e e elements e s s e n t i a l t o c o n t r i b u t o r y n e g l i g e n c e 
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are t h a t the p a r t y charged w i t h c o n t r i b u t o r y 
n e g l i g e n c e (1) had knowledge of the c o n d i t i o n or 
f a i l u r e (2) a p p r e c i a t e d the danger and (3) f a i l e d t o 
e x e r c i s e r e a s o n a b l e care i n the pre m i s e s , but w i t h 
such knowledge and a p p r e c i a t i o n , put h i m s e l f i n t o 
the way of danger. B a p t i s t M e d i c a l Center v. B y a r s , 
289 A l a . 713, 271 So. 2d 847 [1972]; K i n g s b e r r y  
Homes Corp. v. R a l s t o n , 285 A l a . 600, 235 So. 2d 371 
[1970]; F.W. Woolworth Company v. Bradbury, 273 A l a . 
392, 140 So. 2d 824 [1962]; F o s t e r & C r e i g h t o n Co.  
v. S t . P a u l Mercury Indemnity Co., 264 A l a . 581, 88 
So. 2d 825 [1956]; M a c k i n t o s h Co. v. W e l l s , 218 A l a . 
260, 118 So. 276 [1928]. 

"Some of the cases c i t e d supra i n v o l v e d 
assumption of r i s k . In o t h e r s , t h e r e was a s p e c i a l 
duty of care imposed upon the owner of the pr e m i s e s . 
However, i t has l o n g been r e c o g n i z e d t h a t 
c o n t r i b u t o r y n e g l i g e n c e may a l s o be p r e d i c a t e d upon 
the f a i l u r e t o a p p r e c i a t e the danger when t h e r e i s 
a r e a s o n a b l e o p p o r t u n i t y t o do so under the 
c i r c u m s t a n c e s . " 

Alabama Power Co. v. Mosley, 294 A l a . 394, 398, 318 So. 2d 

260, 263 (1975). M a g n o l i a Corner OA contends t h a t the Murrays 

a p p r e c i a t e d or s h o u l d have a p p r e c i a t e d the danger i n not 

m a i n t a i n i n g the d r a i n a t the bottom of the s t a i r w e l l o u t s i d e 

t h e i r basement door and i n not u n p l u g g i n g the d r a i n i n the 

middl e of the basement f l o o r . As s t a t e d , s u p r a , paragraph E. 

of § 5.11 of the d e c l a r a t i o n i n c l u d e s the f o l l o w i n g w i t h i n the 

d e f i n i t i o n of common elements: 

"The m e c h a n i c a l systems and i n s t a l l a t i o n s 
p r o v i d i n g s e r v i c e t o a B u i l d i n g , or t o any S u i t e , 
such as e l e c t r i c a l power, gas, l i g h t , hot and c o l d 
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water, h e a t i n g and a i r c o n d i t i o n i n g , s a n i t a r y and 
storm sewer f a c i l i t i e s , and i n c l u d i n g a l l l i n e s 
p i p e s , d u c t s , f l u e s , c h u t e s , c o n d u i t s , c a b l e s , w i r e s 
and a l l o t h e r apparatus and i n s t a l l a t i o n s i n 
c o n n e c t i o n t h e r e w i t h , whether l o c a t e d i n the Common 
Elements or i n the S u i t e s , e x c e p t when s i t u a t e d 
e n t i r e l y w i t h i n a S u i t e f o r s e r v i c e o n l y of t h a t 
S u i t e . " 

P u r s u a n t t o paragraph 15 of the amendment, the s t a i r s are 

c o n s i d e r e d a l i m i t e d common element "whose use i s r e s t r i c t e d 

t o the B u i l d i n g Two U n i t . " The f a c t t h a t the s t a i r s are a 

l i m i t e d common element under the amendment does not negate the 

f a c t t h a t the d r a i n a t the bottom of the s t a i r w e l l i s 

c l a s s i f i e d as a common element p u r s u a n t t o § 5.11 of the 

d e c l a r a t i o n . M a g n o l i a Corner OA had knowledge of bot h the 

c l o g g i n g of the s t a i r w e l l d r a i n and the improper d r a i n i n g of 

the p a t i o b e f o r e the June 2009 r a i n e v ent. Under the 

d e c l a r a t i o n and the amendment, the Murrays had no duty t o 

m a i n t a i n the d r a i n i n the s t a i r w e l l . C o n c e r n i n g the i n t e r i o r 

basement d r a i n , the t r i a l c o u r t c o u l d have c o n c l u d e d t h a t the 

f a c t t h a t i t was plugged was i r r e l e v a n t because, i t c o u l d have 

p r o p e r l y concluded, had t h i s d r a i n been o p e r a t i o n a l , water 

s t i l l would have e n t e r e d the basement and damaged the 

p r o p e r t y . The i s s u e of the Murrays' c o n t r i b u t o r y n e g l i g e n c e 

was a d i s p u t e d i s s u e of f a c t , and t h e r e f o r e the ore tenus r u l e 
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a p p l i e s . S u f f i c i e n t e v i d e n c e e x i s t s i n the r e c o r d t o s u p p o r t 

the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the Murrays were not 

c o n t r i b u t o r i l y n e g l i g e n t . We w i l l not d i s t u r b t h i s f i n d i n g on 

a p p e a l . 

M a g n o l i a Corner OA f u r t h e r argues t h a t the Murrays f a i l e d 

t o m i t i g a t e t h e i r damages. 

"[T]he law imposes upon a l l p a r t i e s who seek 
recompense from another a duty t o m i t i g a t e t h e i r 
l o s s e s or damages. Aetna L i f e Insurance Co. v.  
L a v o i e , 470 So. 2d 1060 ( A l a . 1984). I t i s e q u a l l y 
w e l l e s t a b l i s h e d t h a t a p l a i n t i f f can r e c o v e r o n l y 
f o r t h a t damage or l o s s t h a t would have been 
s u s t a i n e d i f the p l a i n t i f f had e x e r c i s e d such care 
as a r e a s o n a b l y prudent p e r s o n would have e x e r c i s e d 
under l i k e c i r c u m s t a n c e s t o m i t i g a t e the damage or 
l o s s ( E q u i l e a s e Corp. v. McKinney, 52 A l a . App. 109, 
289 So. 2d 809 (1974)); and whether the p l a i n t i f f 
has s u f f i c i e n t l y m i t i g a t e d the damages, g e n e r a l l y 
s p e a k i n g , i s a q u e s t i o n of f a c t . C a r n i v a l C r u i s e  
L i n e s , I n c . v. Goodin, 535 So. 2d 98 ( A l a . 1988). 

" S t a t e d o t h e r w i s e , the i n j u r e d or damaged p a r t y 
i s l e g a l l y bound t o l e s s e n the r e c o v e r a b l e damages 
so f a r as i s p r a c t i c a b l e by the use of o r d i n a r y c a r e 
and d i l i g e n c e . Thus, the r u l e of m i t i g a t i o n r e q u i r e s 
a p a r t y s u f f e r i n g i n j u r y , damage, or l o s s t o take 
r e a s o n a b l e s t e p s t o reduce i t . 

"The r u l e of m i t i g a t i o n f i n d s i t s a p p l i c a t i o n 
o n l y i n the c o n t e x t of e v i d e n c e from which the 
f a c t f i n d e r may r e a s o n a b l y i n f e r t h a t the c l a i m a n t 
r e j e c t e d a r e a s o n a b l e course of a c t i o n t h a t an 
o r d i n a r i l y prudent p e r s o n would have taken under 
s i m i l a r c i r c u m s t a n c e s t o m i n i m i z e the i n j u r y , 
damage, or l o s s . In o t h e r words, the p a r t y s e e k i n g 
t o i n v o k e the r u l e must meet a t h r e s h o l d 
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' s u f f i c i e n c y of the e v i d e n c e ' t e s t , l e s t the i s s u e 
be r e s o l v e d a g a i n s t the movant as a m a t t e r of law. 
The r u l e does not a p p l y where the i n j u r e d p a r t y , i n 
an e f f o r t t o m i n i m i z e the l o s s , would be r e q u i r e d t o 
i n c u r c o n s i d e r a b l e p e r s o n a l r i s k or expense w i t h but 
a s l i g h t chance of an a l t e r n a t i v e r e c o v e r y . I d . " 

Avco F i n . S e r v s . , I n c . v. Ramsey, 631 So. 2d 940, 942-43 ( A l a . 

1994). The t r i a l c o u r t made no f i n d i n g s of f a c t on the i s s u e 

of m i t i g a t i o n of damages. M a g n o l i a Corner OA contends t h a t , 

a f t e r the June 2009 f l o o d , the Murrays f a i l e d t o come t o 

Auburn i n a r e a s o n a b l y t i m e l y f a s h i o n t o i n s p e c t the house. 

M a g n o l i a Corner OA argues t h a t , because the Murrays d i d not 

come t o i n s p e c t the house u n t i l August and d i d not send 

someone e l s e t o i n s p e c t the house e a r l i e r , mold and mildew 

accumulated i n the house. Based on the e v i d e n c e , we f i n d t h i s 

argument t o be u n p e r s u a s i v e . The t r i a l c o u r t had b e f o r e i t the 

f o l l o w i n g e - m a i l , which was sent by S t r i n g f e l l o w t o the 

Murrays on June 7, 2009: 

"Subsequently, we need t o address the i s s u e of 
the f l o o d i n g you have j u s t e x p e r i e n c e d . T h i s r e q u i r e s 
f u r t h e r assessment and e v a l u a t i o n of the e n t i r e i s s u e 
and w i l l r e q u i r e the Involvement of a l l home owners. 

" A f t e r t a l k i n g w i t h Sharon [ C o l l e y ] , we w i l l 
keep you p o s t e d on what i s b e i n g done. The most 
ur g e n t i s g e t t i n g water pumped out of your house and 
t h i n g s d r i e d out which Sharon may a l r e a d y have under 
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c o n t r o l . Then the p r i o r i t y i s t o get the p a t i o 
r e c o n s t r u c t e d . We, as w e l l as Sharon, w i l l keep you 
p o s t e d . " 

The t r i a l c o u r t c o u l d have determined t h a t the Murrays 

r e a s o n a b l y r e l i e d on M a g n o l i a Corner OA and i t s 

r e p r e s e n t a t i v e s t o handle the water e x t r a c t i o n . F u r t h e r , the 

t r i a l c o u r t h e a r d t e s t i m o n y from Sandra Murray i n d i c a t i n g t h a t 

the Murrays were unable t o v i s i t the house i m m e d i a t e l y a f t e r 

the f l o o d because t h e y were busy r e b u i l d i n g t h e i r p r i m a r y 

r e s i d e n c e t h a t had been d e s t r o y e d by a tornado i n another 

county. 

The n e g l i g e n c e count r e l a t e d t o water i n t r u s i o n was 

s u b m i t t e d t o the t r i a l c o u r t f o r a r e s o l u t i o n based on 

d i s p u t e d f a c t s . Based on the e v i d e n c e p r e s e n t e d , t h e r e was 

s u f f i c i e n t e v i d e n c e t o s u p p o r t the t r i a l c o u r t ' s 

d e t e r m i n a t i o n s t h a t M a g n o l i a Corner OA breached a duty owed t o 

the Murrays, and t h a t the Murrays n e i t h e r were c o n t r i b u t o r i l y 

n e g l i g e n t nor f a i l e d t o m i t i g a t e t h e i r damage. T h e r e f o r e , we 

a f f i r m the t r i a l c o u r t ' s judgment on the count of n e g l i g e n c e 

r e l a t i n g t o the i s s u e of the water i n t r u s i o n . 

I I . The Murray's C r o s s - A p p e a l 

A. N e g l i g e n c e and F r a u d u l e n t Concealment R e l a t i n g t o the 
Amendment 

26 



2110849 

The Murrays contend on c r o s s - a p p e a l t h a t M a g n o l i a Corner 

OA was o b l i g a t e d t o d i s c l o s e the e x i s t e n c e of the amendment t o 

the Murrays a t the time they purchased the house and t h a t 

M a g n o l i a Corner OA f r a u d u l e n t l y c o n c e a l e d the amendment from 

the Murrays and n e g l i g e n t l y f a i l e d t o d i s c l o s e the e x i s t e n c e 

of the amendment: 

"To e s t a b l i s h a prima f a c i e case of f r a u d u l e n t 
concealment of a m a t e r i a l f a c t , a p l a i n t i f f must 
show (1) t h a t the defendant had a duty t o d i s c l o s e 
a m a t e r i a l f a c t , (2) t h a t the defendant c o n c e a l e d or 
f a i l e d t o d i s c l o s e a m a t e r i a l f a c t , (3) t h a t the 
defendant's concealment or f a i l u r e t o d i s c l o s e the 
m a t e r i a l f a c t i n d u c e d the p l a i n t i f f t o a c t or t o 
r e f r a i n from a c t i n g , and (4) t h a t the p l a i n t i f f 
s u f f e r e d a c t u a l damage as a p r o x i m a t e r e s u l t . S o n i a t  
v. Johnson-Rast & Hays, 626 So. 2d 1256 ( A l a . 1993); 
see C o r n e l i u s v. A u s t i n , 542 So. 2d 1220, 1223 ( A l a . 
1989) . 

"Mere s i l e n c e i s not f r a u d u l e n t i n the absence 
of a duty t o d i s c l o s e . A duty t o d i s c l o s e may a r i s e 
from the p a r t i c u l a r c i r c u m s t a n c e s of the case, from 
a c o n f i d e n t i a l r e l a t i o n s h i p , or from a r e q u e s t f o r 
i n f o r m a t i o n . Hardy v. B l u e Cross & B l u e S h i e l d of  
Alabama, 585 So. 2d 29, 32 ( A l a . 1991); K i n g v.  
N a t i o n a l F o u n d a t i o n L i f e I n s . Co., 541 So. 2d 502 
( A l a . 1989). One may a l s o r e c o v e r f o r f r a u d u l e n t 
concealment by showing a c t i v e concealment of a 
m a t e r i a l f a c t w i t h an i n t e n t t o d e c e i v e or m i s l e a d . 
§ 6-5-103, Alabama Code 1975; S o n i a t v. Johnson-Rast  
& Hays; C o r n e l i u s v. A u s t i n ; H a r r e l l v. Dodson, 3 98 
So. 2d 272, 276 ( A l a . 1981)." 

Dodd v. Nelda Stephenson C h e v r o l e t , I n c . , 626 So. 2d 1288, 

1293-94 ( A l a . 1993). 
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"The q u e s t i o n whether a p a r t y had a duty t o d i s c l o s e i s 

a q u e s t i o n of law t o be determined by the t r i a l c o u r t . " 

B a r n e t t v. Funding P l u s of America, I n c . , 740 So. 2d 1069, 

1074 ( A l a . 1999). Our supreme c o u r t has e s t a b l i s h e d the 

f a c t o r s the t r i a l c o u r t must c o n s i d e r and a p p l y i n d e t e r m i n i n g 

whether a duty t o d i s c l o s e e x i s t s : "(1) the r e l a t i o n s h i p of 

the p a r t i e s ; (2) the r e l a t i v e knowledge of the p a r t i e s ; (3) 

the v a l u e of the p a r t i c u l a r f a c t ; (4) the p l a i n t i f f s ' 

o p p o r t u n i t y t o a s c e r t a i n the f a c t ; (5) the customs of the 

t r a d e ; and (6) o t h e r r e l e v a n t c i r c u m s t a n c e s . " S t a t e Farm F i r e  

& C a s u a l t y Co. v. Owen, 729 So. 2d 834, 842-43 ( A l a . 1998); 

see a l s o Armstrong Bus. S e r v s . , I n c . v. AmSouth Bank, 817 So. 

2d 665 ( A l a . 2001). 

"A duty t o communicate can a r i s e from a c o n f i d e n t i a l 
r e l a t i o n s h i p between the p l a i n t i f f and the 
defendant, from the p a r t i c u l a r c i r c u m s t a n c e s of the 
case, or from a r e q u e s t f o r i n f o r m a t i o n , but mere 
s i l e n c e i n the absence of duty t o d i s c l o s e i s not 
f r a u d u l e n t . 

" T h i s Court has s t a t e d t h a t whether one has a 
duty t o speak depends upon a f i d u c i a r y , or o t h e r , 
r e l a t i o n s h i p of the p a r t i e s , the v a l u e of the 
p a r t i c u l a r f a c t , the r e l a t i v e knowledge of the 
p a r t i e s , and o t h e r c i r c u m s t a n c e s of the case. ... 
When the p a r t i e s t o a t r a n s a c t i o n d e a l w i t h each 
o t h e r a t arm's l e n g t h , w i t h no c o n f i d e n t i a l 
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r e l a t i o n s h i p , no o b l i g a t i o n t o d i s c l o s e i n f o r m a t i o n 
a r i s e s when the i n f o r m a t i o n i s not r e q u e s t e d . " 

Mason v. C h r y s l e r Corp., 653 So. 2d 951, 954-55 ( A l a . 1995). 

The Murrays a s s e r t t h a t , a l t h o u g h i t was not a p a r t y t o 

the c o n t r a c t f o r the s a l e of the house, M a g n o l i a Corner OA had 

an o b l i g a t i o n t o communicate the e x i s t e n c e of the amendment, 

a m a t e r i a l f a c t , t o the Murrays. The Murrays c i t e M i l l e r v.  

M i l l e r ' s L a n d i ng, L.L.C., 29 So. 3d 228 ( A l a . C i v . App. 2009), 

i n s u p p o r t of t h i s c o n t e n t i o n . In t h a t case, t h i s c o u r t s t a t e d 

t h a t a common-interest community has a duty " ' t o a c t 

r e a s o n a b l y i n the e x e r c i s e of i t s d i s c r e t i o n a r y powers, 

i n c l u d i n g r u l e m a k i n g , enforcement, and d e s i g n - c o n t r o l powers.' 

The duty t o a c t r e a s o n a b l y a l s o a p p l i e s t o the power t o amend 

the d e c l a r a t i o n , or g o v e r n i n g documents, of a common-interest 

community." 29 So. 3d a t 236 ( q u o t i n g § 6.13 and c i t i n g § 6.10 

(Comment f) Restatement (Third) of P r o p e r t y : S e r v i t u d e s 

(2000)). We note t h a t , u n t i l the s a l e of the house was f i n a l , 

the Murrays were not members of M a g n o l i a Corner OA. Thus, we 

f i n d M i l l e r t o be i n a p p l i c a b l e t o t h i s case. 

We conclude t h a t , based on the e v i d e n c e b e f o r e i t , the 

t r i a l c o u r t c o u l d have c o r r e c t l y d e t ermined t h a t , under the 

c i r c u m s t a n c e s of t h i s case, M a g n o l i a Corner OA d i d not have a 

29 



2110849 

duty t o d i s c l o s e the e x i s t e n c e of the amendment. F i r s t , 

M a g n o l i a Corner OA d i d not p a r t i c i p a t e i n the s a l e of the 

house t o the Murrays; r a t h e r , GCS, the d e v e l o p e r of the 

p r o p e r t y , s o l d the house d i r e c t l y t o the Murrays. See Gaulden  

v. M i t c h e l l , 849 So. 2d 192 ( A l a . C i v . App. 2002) ( n o t i n g t h a t 

the p a r t y f a i l i n g t o d i s c l o s e i n f o r m a t i o n was not the s e l l e r ) . 

Second, the s a l e s agreement e n t e r e d i n t o between GCS and the 

Murrays r e f e r s t o the d e c l a r a t i o n , and the g e n e r a l w a r r a n t y 

deed e x e c u t e d by GCS s p e c i f i c a l l y r e f e r e n c e s the e x i s t e n c e of 

the amendment and i n c l u d e s i n f o r m a t i o n c o n c e r n i n g the p r e c i s e 

l o c a t i o n of the amendment w i t h i n the p r o b a t e c o u r t r e c o r d s . 

The Murrays were p l a c e d on n o t i c e of the e x i s t e n c e of the 

p u b l i c l y r e c o r d e d d e c l a r a t i o n and amendment. F u r t h e r , the 

Murrays were f a m i l i a r w i t h and had e x p e r i e n c e i n the workings 

of condominiums; the r e c o r d e s t a b l i s h e s t h a t the Murrays owned 

two u n i t s of another condominium complex i n Auburn and t h a t 

Edward Murray was a p a s s i v e i n v e s t o r i n GCS, a condominium 

b u s i n e s s . We cannot, based on the f a c t s of t h i s case, h o l d 

t h a t the judgment i n f a v o r of M a g n o l i a Corner OA on the 

Murrays' n e g l i g e n c e and f r a u d u l e n t - c o n c e a l m e n t c l a i m s r e l a t i n g 

t o the e x i s t e n c e of the amendment was erro n e o u s . 
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B. D e c l a r a t o r y Judgment C o n c e r n i n g the Amendment 

The Murrays contend on c r o s s - a p p e a l t h a t the t r i a l c o u r t 

e r r e d by f a i l i n g t o f i n d t h a t the amendment was v o i d ab 

i n i t i o . In t h i s p o r t i o n of t h e i r c r o s s - a p p e a l , the Murrays 

argue t h a t the amendment i s i n v a l i d because i t imposes upon 

them, as owners of B u i l d i n g Two, an assessment f o r the c o s t of 

e x t e r i o r r e p a i r s t o B u i l d i n g One. S e c t i o n 3 5 - 8 A - 3 1 5 ( c ) ( 2 ) , 

A l a . Code 1975, s t a t e s , i n p e r t i n e n t p a r t , as f o l l o w s : 

"(c) To the e x t e n t r e q u i r e d by the d e c l a r a t i o n : 

"  

"(2) Any common expense or p o r t i o n t h e r e o f 
b e n e f i t i n g fewer than a l l of the u n i t s must be 
a s s e s s e d e x c l u s i v e l y a g a i n s t the u n i t s 
b e n e f i t e d . " 

Per the amendment, the Murrays' p o r t i o n of assessments f o r 

common expenses i s 19.58%. The Murrays contend t h a t they d i d 

not b e n e f i t from the r e p a i r s t o B u i l d i n g One and, t h u s , s h o u l d 

not be o r d e r e d t o pay a share of t h a t assessment. The Murrays 

f u r t h e r a s s e r t t h a t they are due reimbursement from M a g n o l i a 

Corner OA f o r any assessment they may have p a i d where o n l y the 

owners i n B u i l d i n g One were b e n e f i t e d . 

S e c t i o n 35-8A-217(b), A l a . Code 1975, e s t a b l i s h e s a time 

l i m i t a t i o n on a c h a l l e n g e t o the v a l i d i t y of an amendment t o 
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a d e c l a r a t i o n of condominium. That s e c t i o n s t a t e s t h a t "[n]o 

a c t i o n t o c h a l l e n g e the v a l i d i t y of an amendment adopted by 

the a s s o c i a t i o n p u r s u a n t t o t h i s s e c t i o n may be brought more 

than one year a f t e r the amendment i s r e c o r d e d . " The r e c o r d 

r e v e a l s t h a t the amendment was r e c o r d e d i n the Lee County 

Probate Court i n December 2003. The Murrays f i l e d t h i s a c t i o n 

over s i x y e a rs l a t e r , i n F e b r u a r y 2010, w e l l beyond the one-

year l i m i t a t i o n p e r i o d . The Murrays contend t h a t because 

M a g n o l i a Corner OA f r a u d u l e n t l y c o n c e a l e d the e x i s t e n c e of the 

amendment from the Murrays, the one-year s t a t u t o r y p e r i o d 

s h o u l d be t o l l e d p u r s u a n t t o § 6-2-3, A l a . Code 1975. That 

s t a t u t e s t a t e s : 

" I n a c t i o n s s e e k i n g r e l i e f on the ground of 
f r a u d where the s t a t u t e has c r e a t e d a b a r , the c l a i m 
must not be c o n s i d e r e d as h a v i n g a c c r u e d u n t i l the 
d i s c o v e r y by the a g g r i e v e d p a r t y of the f a c t 
c o n s t i t u t i n g the f r a u d , a f t e r which he must have two 
y e a r s w i t h i n which t o p r o s e c u t e h i s a c t i o n . " 

As d i s c u s s e d , s u p r a , we h o l d t h a t M a g n o l i a Corner OA d i d not 

f r a u d u l e n t l y c o n c e a l the e x i s t e n c e of the amendment. Thus, we 

h o l d t h a t the Murrays' c h a l l e n g e t o the amendment i s t i m e -

b a r r e d , and we a f f i r m the t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t the 

amendment i s v a l i d . 

C. Weight of V o t i n g & Breach of the D e c l a r a t i o n 
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The Murrays r a i s e two a d d i t i o n a l arguments i n t h e i r 

c r o s s - a p p e a l . They contend (1) t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o f i n d t h a t the v o t e of each u n i t owner i s t o be 

w e i g h t e d a c c o r d i n g t o the assessment percentage of each 

i n d i v i d u a l u n i t and (2) t h a t the t r i a l c o u r t e r r e d i n f a i l i n g 

t o f i n d t h a t M a g n o l i a Corner OA breached the d e c l a r a t i o n by 

f a i l i n g t o d i s t r i b u t e s u r p l u s funds i t h e l d . The Murrays, 

however, have f a i l e d t o c i t e any a u t h o r i t y t o s u b s t a n t i a t e 

t hese arguments on a p p e a l t o s u p p o r t t h e i r c l a i m s , i n c l u d i n g 

t h e i r c l a i m f o r b r e a c h of c o n t r a c t . T h i s p r e c l u d e s our 

c o n s i d e r a t i o n of the arguments. I t i s w e l l s e t t l e d t h a t 

" [ t ] h i s c o u r t w i l l address o n l y those i s s u e s p r o p e r l y 

p r e s e n t e d and f o r which s u p p o r t i n g a u t h o r i t y has been c i t e d . " 

Asam v. Devereaux, 686 So. 2d 1222, 1224 ( A l a . C i v . App. 

1996) . 

"Rule 2 8 ( a ) ( 1 0 ) [ , A l a . R. App. P.,] r e q u i r e s 
t h a t arguments i n b r i e f s c o n t a i n d i s c u s s i o n s of 
f a c t s and r e l e v a n t l e g a l a u t h o r i t i e s t h a t s u p p o r t 
the p a r t y ' s p o s i t i o n . I f they do not, the arguments 
are waived. Moore v. P r u d e n t i a l R e s i d e n t i a l S e r v s .  
L t d . P ' s h i p , 849 So. 2d 914, 923 ( A l a . 2002); 
A r r i n g t o n v. M a t h i s , 929 So. 2d 468, 470 n. 2 ( A l a . 
C i v . App. 2005); Hamm v. S t a t e , 913 So. 2d 460, 486 
( A l a . Crim .App. 2002). 'This i s so, because " ' i t i s 
not the f u n c t i o n of t h i s C ourt t o do a p a r t y ' s l e g a l 
r e s e a r c h or t o make and address l e g a l arguments f o r 
a p a r t y based on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s 
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not s u p p o r t e d by s u f f i c i e n t a u t h o r i t y or 
argument.'"' Jimmy Day Plumbing & H e a t i n g , I n c . v.  
Smith, 964 So. 2d 1, 9 ( A l a . 2007) ( q u o t i n g B u t l e r  
v. Town of Argo, 871 So. 2d 1, 20 ( A l a . 2003), 
q u o t i n g i n t u r n Dykes v. Lane T r u c k i n g , I n c . , 652 
So. 2d 248, 251 ( A l a . 199 4 ) ) . " 

White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 

1058 ( A l a . 2008). Thus, we a f f i r m the t r i a l c o u r t ' s judgment 

on these m a t t e r s . 

C o n c l u s i o n 

For the reasons s e t f o r t h above, the judgment of the 

t r i a l c o u r t i s due t o be a f f i r m e d . 

APPEAL — AFFIRMED. 

CROSS-APPEAL — AFFIRMED 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 

concur. 
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