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2110861 and 2110862 
PITTMAN, Judge. 

T h i s i s the second s e t of appeals t o r e a c h t h i s c o u r t 

i n v o l v i n g the l i a b i l i t y of O f f i c e Max, I n c . , w i t h r e s p e c t t o 

two i n j u r i e s c l a i m e d t o have been s u f f e r e d by Sandra R i c h e y 

("the employee") i n the l i n e and scope of her employment w i t h 

O f f i c e Max and as t o which the employee has sought b e n e f i t s 

under the Alabama Workers' Compensation A c t , A l a . Code 1975, 

§ 25-5-1 e t seq. ("the Act") . We summarized much of the 

p e r t i n e n t p r o c e d u r a l h i s t o r y i n our o p i n i o n i n the f i r s t 

a p p e als taken by O f f i c e Max, O f f i c e Max, I n c . v. Academy, 

L t d . , 93 So. 3d 955 ( A l a . C i v . App. 2012): 

"The employee f i l e d a c i v i l a c t i o n i n J u l y 2007, 
a l l e g i n g t h a t she had s u f f e r e d i n j u r i e s t o her knees 
and t o her s h o u l d e r s i n 2002 and i n 2005, 
r e s p e c t i v e l y , w h i l e i n the l i n e and scope of her 
employment w i t h O f f i c e Max; she sought an award 
under the A c t of ' a l l compensation, d i s a b i l i t y , 
v o c a t i o n a l , m e d i c a l , r e h a b i l i t a t i o n and o t h e r 
b e n e f i t s ' t o which she was e n t i t l e d t o r e c e i v e from 
O f f i c e Max. On t h r e e o c c a s i o n s , i n June 2008, March 
2010, and J u l y 2010, the employee r e q u e s t e d the 
i s s u a n c e of o r d e r s d i r e c t i n g O f f i c e Max t o p r o v i d e 
her w i t h m e d i c a l care from the t r e a t i n g p h y s i c i a n 
a u t h o r i z e d by O f f i c e Max, Dr. W i l l i a m H a r t z o g ; the 
t r i a l c o u r t g r a n t e d those r e q u e s t s over the 
o b j e c t i o n s of O f f i c e Max. In arguments p r e s e n t e d t o 
the t r i a l c o u r t a t a h e a r i n g on the employee's 
second r e q u e s t , d u r i n g which h e a r i n g the t r i a l c o u r t 
r e c e i v e d t e s t i m o n y from the employee and a d m i t t e d 
v a r i o u s m e d i c a l documents i n t o e v i d e n c e , O f f i c e Max 
i n d i c a t e d t h a t the employee had l e f t her employment 
w i t h O f f i c e Max and had taken a j o b w i t h Academy, 
L t d . ('Academy'); O f f i c e Max contended t h a t t h a t 
subsequent employment had caused or c o n t r i b u t e d t o 
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2110861 and 2110862 
the employee's knee and s h o u l d e r c o n d i t i o n s such 
t h a t , under the ' l a s t - i n j u r i o u s - e x p o s u r e ' r u l e , see  
g e n e r a l l y U n i t e d S t a t e s F i d . & Guar. Co. v. Stepp, 
642 So. 2d 712, 715 ( A l a . C i v . App. 1994), Academy 
s h o u l d be deemed r e s p o n s i b l e f o r p r o v i d i n g b e n e f i t s 
t o the employee under the A c t . In response, c o u n s e l 
f o r the employee argued, and the t r i a l c o u r t 
u l t i m a t e l y agreed, t h a t Academy c o u l d p r o p e r l y be 
j o i n e d by O f f i c e Max as a t h i r d - p a r t y defendant. 

" O f f i c e Max then f i l e d a motion, which was 
g r a n t e d , t o i m p l e a d Academy as a p a r t y , and i t 
a s s e r t e d a t h i r d - p a r t y c l a i m a g a i n s t Academy i n 
which i t a l l e g e d t h a t the employee had s u f f e r e d a 
' r e - i n j u r y ' or an a g g r a v a t i o n of a p r e v i o u s s h o u l d e r 
i n j u r y and t h a t Academy, r a t h e r than O f f i c e Max, 
s h o u l d be h e l d l i a b l e under the A c t as t o b e n e f i t s 
owed t o the employee w i t h r e s p e c t t o the i n j u r i e s 
she had a l l e g e d i n her c o m p l a i n t . Academy moved f o r 
a summary judgment i n i t s f a v o r on O f f i c e Max's 
t h i r d - p a r t y c l a i m , c o n t e n d i n g t h a t any i n j u r i e s the 
employee might have s u s t a i n e d i n the l i n e and scope 
of her employment w i t h Academy were merely 
r e c u r r e n c e s of i n j u r i e s o r i g i n a l l y s u s t a i n e d i n the 
l i n e and scope of the employee's work f o r O f f i c e 
Max. O f f i c e Max f i l e d a response i n o p p o s i t i o n t o 
Academy's summary-judgment motion, c o n t e n d i n g t h a t 
a genuine i s s u e of m a t e r i a l f a c t e x i s t e d as t o 
whether the employee had s u f f e r e d f u r t h e r damage 
w h i l e employed by Academy. The employee, f o r her 
p a r t , f i l e d a f o u r t h motion s e e k i n g t o compel 
m e d i c a l t r e a t m e n t , a v e r r i n g t h a t she had been 
d i a g n o s e d w i t h a l e s i o n i n her l e f t knee and t h a t 
O f f i c e Max s h o u l d be d i r e c t e d t o a u t h o r i z e s u r g e r y 
t o c o r r e c t t h a t c o n d i t i o n . In s e p a r a t e o r d e r s 
e n t e r e d on F e b r u a r y 28, 2011, the t r i a l c o u r t 
g r a n t e d b o t h Academy's summary-judgment motion and 
the employee's f o u r t h motion t o compel. O f f i c e Max 
f i l e d s e p a r a t e n o t i c e s of a p p e a l as t o those o r d e r s , 
and those appeals were c o n s o l i d a t e d by t h i s c o u r t ex  
mero motu." 

93 So. 3d a t 956-57. N o t i n g t h a t "a t r i a l c o u r t must make an 

e x p r e s s d e t e r m i n a t i o n " i n d i c a t i n g " t h a t t h e r e i s no j u s t 
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reason f o r d e l a y and must make an ex p r e s s d i r e c t i o n t h a t a 

f i n a l judgment be e n t e r e d i n o r d e r f o r a r u l i n g t h a t 

' a d j u d i c a t e s fewer than a l l the c l a i m s or the r i g h t s and 

l i a b i l i t i e s of fewer than a l l the p a r t i e s ' t o be a f i n a l , 

a p p e a l a b l e judgment," 93 So. 3d a t 957, we d i s m i s s e d the 

p r e v i o u s a p peals as h a v i n g been taken from a n o n f i n a l 

judgment, a f t e r which the t r i a l c o u r t d i r e c t e d the e n t r y of a 

f i n a l judgment as t o i t s p r e v i o u s o r d e r s p u r s u a n t t o R u l e 

5 4 ( b ) , A l a . R. C i v . P. Because t h a t d i r e c t i o n of e n t r y of a 

f i n a l judgment e l i m i n a t e s the j u r i s d i c t i o n a l b a r , p r e v i o u s l y 

n o ted by t h i s c o u r t , t o a p p e l l a t e r e v i e w of the m e r i t s of the 

o r d e r s of which O f f i c e Max has complained, we now t u r n t o the 

s u b s t a n t i v e q u e s t i o n s p r e s e n t e d . 

D i d the t r i a l c o u r t p r o p e r l y e n t e r a summary judgment i n 

f a v o r of Academy, L t d . ? C o n s i d e r a t i o n of t h a t i s s u e 

n e c e s s a r i l y i m p l i c a t e s the q u e s t i o n whether s u b s t a n t i a l 

e v i d e n c e e x i s t s t o su p p o r t O f f i c e Max's p o s i t i o n t h a t Academy, 

not O f f i c e Max, s h o u l d be deemed l i a b l e , i n whole or i n p a r t , 

f o r the h e a l t h c o n d i t i o n s of which the employee has 

complained. We note the f o l l o w i n g summary of the a p p l i c a b l e 

s t a n d a r d of r e v i e w : 

" A p p e l l a t e r e v i e w of a summary judgment i s de 
novo. A motion f o r a summary judgment i s t o be 
g r a n t e d when no genuine i s s u e of m a t e r i a l f a c t 
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e x i s t s and the moving p a r t y i s e n t i t l e d t o a 
judgment as a matter of law. A p a r t y moving f o r a 
summary judgment must make a prima f a c i e showing 
' t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 
f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a 
m a t t e r of law.' I f the movant meets t h i s burden, 
'the burden then s h i f t s t o the nonmovant t o r e b u t 
the movant's prima f a c i e showing by " s u b s t a n t i a l 
e v i d e n c e . " ' ' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of 
such weight and q u a l i t y t h a t f a i r - m i n d e d persons i n 
the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y 
i n f e r the e x i s t e n c e of the f a c t sought t o be 
p r o v e d . ' " 

K o h l e r Co. v. M i l l e r , 921 So. 2d 436, 444 ( A l a . C i v . App. 

2005) ( c i t a t i o n s o m i t t e d ) . In t h i s case, the s u b s t a n t i v e 

q u e s t i o n as t o which Academy has sought t o demonstrate the 

absence of any genuine f a c t u a l i s s u e i s the date of the 

employee's l a s t i n j u r i o u s exposure, the l e g a l s i g n i f i c a n c e of 

which we summarized i n U n i t e d S t a t e s F i d e l i t y & Guaranty Co.  

v. Stepp: 

"Under the ' l a s t i n j u r i o u s exposure' r u l e , 
' l i a b i l i t y f a l l s upon the c a r r i e r c o v e r i n g [the] 
r i s k a t the time of the most r e c e n t i n j u r y b e a r i n g 
a c a u s a l r e l a t i o n t o the d i s a b i l i t y . ' The t r i a l 
c o u r t must determine whether the second i n j u r y i s 'a 
new i n j u r y , an a g g r a v a t i o n of a p r i o r i n j u r y , or a 
r e c u r r e n c e of an o l d i n j u r y ; t h i s d e t e r m i n a t i o n 
r e s o l v e s the i s s u e of which i n s u r e r i s l i a b l e . ' 

"A c o u r t f i n d s a r e c u r r e n c e when 'the second 
[ i n j u r y ] does not c o n t r i b u t e even s l i g h t l y t o the 
c a u s a t i o n of the [ d i s a b i l i t y ] . ' ' [ T ] h i s group a l s o 
i n c l u d e s the k i n d of case i n which a worker has 
s u f f e r e d a back s t r a i n , f o l l o w e d by a p e r i o d of work 
w i t h c o n t i n u i n g symptoms i n d i c a t i n g t h a t the 
o r i g i n a l c o n d i t i o n p e r s i s t s , and c u l m i n a t i n g i n a 
second p e r i o d of d i s a b i l i t y p r e c i p i t a t e d by some 
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l i f t or e x e r t i o n . ' A c o u r t f i n d s an ' a g g r a v a t i o n of 
an i n j u r y ' when the 'second [ i n j u r y ] c o n t r i b u t e d 
i n d e p e n d e n t l y t o the f i n a l d i s a b i l i t y . ' I f the 
second i n j u r y i s c h a r a c t e r i z e d as a r e c u r r e n c e of 
the f i r s t i n j u r y , then the f i r s t i n s u r e r i s 
r e s p o n s i b l e f o r the m e d i c a l b i l l s ; however, i f the 
i n j u r y i s c o n s i d e r e d an a g g r a v a t i o n of the f i r s t 
i n j u r y , then i t i s c o n s i d e r e d a new i n j u r y and the 
employer a t the time of the a g g r a v a t i n g i n j u r y i s 
l i a b l e f o r the m e d i c a l b i l l s and d i s a b i l i t y 
payments." 

642 So. 2d a t 712, 715 ( A l a . C i v . App. 1994) ( c i t a t i o n s 

o m i t t e d ) . 

In s u pport of i t s summary-judgment motion, Academy 

adduced e v i d e n c e t e n d i n g t o show t h a t the employee had f i r s t 

begun wor k i n g f o r Academy i n June 2007, w e l l a f t e r the 

employee had s u f f e r e d i n j u r i e s t o her s h o u l d e r s , c h e s t , and 

knees i n May 2002 and t o her s h o u l d e r s i n October 2005; those 

s u b m i s s i o n s a l s o showed t h a t the employee had a d m i t t e d , i n 

response t o Academy's r e q u e s t s f o r a d m i s s i o n s propounded t o 

her, t h a t she had been i n j u r e d t w i c e w h i l e a c t i n g i n the l i n e 

and scope of her employment w i t h O f f i c e Max, t h a t her symptoms 

had not changed d u r i n g her employment w i t h Academy, and t h a t 

the 2002 and 2005 i n c i d e n t s ( r a t h e r than any work she had 

performed f o r Academy) had caused i n j u r i e s t o her s h o u l d e r s 

and knees as t o which she had sought b e n e f i t s under the A c t 

from O f f i c e Max i n her c o m p l a i n t . 
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In i t s e v i d e n t i a r y s u b m i s s i o n s i n response t o the 

summary-judgment motion f i l e d by Academy, O f f i c e Max adduced 

the f o l l o w i n g p e r t i n e n t e v i d e n c e . As t o the employee's 

a l l e g a t i o n s of a w o r k - r e l a t e d s h o u l d e r i n j u r y , O f f i c e Max 

demonstrated t h a t the employee had complained i n A p r i l 2006 of 

b i l a t e r a l s h o u l d e r p a i n , prompting her a u t h o r i z e d t r e a t i n g 

p h y s i c i a n , Dr. W i l l i a m H a r t z o g , t o diagnose her as h a v i n g 

t e n d i n i t i s or b u r s i t i s i n b o t h s h o u l d e r s ; however, Dr. H a r t z o g 

s u b s e q u e n t l y r e v i s e d h i s d i a g n o s i s and performed s u r g e r y i n 

January 2007 t o r e p a i r a f u l l - t h i c k n e s s r o t a t o r - c u f f t e a r i n 

the employee's r i g h t s h o u l d e r . Dr. H a r t z o g r e f e r r e d the 

employee f o r a p a r t i a l - i m p a i r m e n t e v a l u a t i o n i n October 2007, 

a f t e r she had begun w o r k i n g f o r Academy, a t which time the 

employee was a s s e s s e d as h a v i n g an e i g h t p e r c e n t impairment 

r a t i n g as t o her r i g h t s h o u l d e r and a f i v e p e r c e n t impairment 

r a t i n g as t o her e n t i r e body. 

In November 2008, over a year a f t e r h a v i n g s t a r t e d 

w o r k i n g f o r Academy, the employee r e t u r n e d t o Dr. Hartzog's 

o f f i c e , c o m p l a i n i n g of " i n c r e a s i n g symptoms" i n her r i g h t 

s h o u l d e r w h i l e w o r k i n g a t her new job hanging c l o t h e s . Dr. 

H a r t z o g o p i n e d t h a t he would need t o r u l e out a r e - t e a r of the 

r o t a t o r c u f f , and he o r d e r e d a magnetic-resonance-imaging 

("MRI") procedure as t o the a f f e c t e d a r e a . Dr. H a r t z o g , i n a 
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December 4, 2008, c l i n i c note, s t a t e d t h a t the employee's MRI 

images r e v e a l e d a f u l l t h i c k n e s s r o t a t o r - c u f f t e a r " b a s i c a l l y 

i n the area of the p r e v i o u s t e a r " and recommended another 

s u r g i c a l - r e p a i r procedure (which took p l a c e i n F e b r u a r y 2009); 

a f t e r t h a t p r o c e d u r e , the employee underwent a f u n c t i o n a l -

c a p a c i t i e s e v a l u a t i o n a t which the employee was a s s e s s e d as 

h a v i n g a n i n e p e r c e n t impairment r a t i n g as t o her r i g h t 

s h o u l d e r and a f i v e p e r c e n t impairment r a t i n g as t o her e n t i r e 

body. 

At h i s d e p o s i t i o n , Dr. H a r t z o g , a f t e r t e s t i f y i n g t h a t the 

employee's j o b d u t i e s a t Academy c o u l d "have [had] the 

p r o b a b i l i t y of e x a g g e r a t i n g her p r e e x i s t i n g c o n d i t i o n i n her 

r i g h t s h o u l d e r , " was asked whether he had an o p i n i o n , t o a 

r e a s o n a b l e degree of m e d i c a l p r o b a b i l i t y , whether the 

employee's work f o r Academy and her j o b d u t i e s t h e r e had 

i n d e e d " a g g r a v a t e d her p r e e x i s t i n g r i g h t s h o u l d e r c o n d i t i o n . " 

Dr. H a r t z o g r e p l i e d i n the a f f i r m a t i v e , s t a t i n g t h a t " i t would 

c e r t a i n l y be an a g g r a v a t i o n . " A l t h o u g h t h a t statement would 

not compel a c o n c l u s i o n t h a t the employee's work f o r Academy 

had i n d e e d " c o n t r i b u t e d i n d e p e n d e n t l y t o the f i n a l d i s a b i l i t y " 

f o r purposes of the l a s t - i n j u r i o u s - e x p o s u r e r u l e s e t f o r t h i n 

Stepp, see S t e i n Mart, I n c . v. Delashaw, 64 So. 3d 1101, 1105¬

06 ( A l a . C i v . App. 2010), t h a t t e s t i m o n y , c o u p l e d w i t h the 
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i n c r e m e n t a l i n c r e a s e i n the employee's d i s a b i l i t y r a t i n g as t o 

her r i g h t s h o u l d e r f o l l o w i n g her second r o t a t o r - c u f f s u r g e r y 

i n 2009, amounts t o s u b s t a n t i a l e v i d e n c e t h a t , i f b e l i e v e d by 

the t r i e r of f a c t , would su p p o r t a d e t e r m i n a t i o n t h a t the 

employee d i d not s u f f e r a mere " r e c u r r e n c e " of her p r e v i o u s 

r o t a t o r - c u f f i n j u r y w h i l e w o r k i n g f o r Academy. A c c o r d Water  

Works Bd. of Birmingham v. Isom, 56 So. 3d 659, 669 ( A l a . C i v . 

App. 2010) ( h o l d i n g t h a t e v i d e n c e of an employee's h e a l i n g 

a f t e r 2003 a c c i d e n t c a u s i n g l a b r a l t e a r tended t o s u p p o r t 

p r o p o s i t i o n t h a t 2006 a c c i d e n t i n v o l v i n g employee, " a t the 

v e r y l e a s t , r e s u l t e d i n a r e t e a r i n g of the p r e v i o u s l a b r a l 

t e a r , i . e . , an a g g r a v a t i o n of the p r e v i o u s t e a r " (emphasis 

added)). 

As t o the employee's c l a i m e d knee i n j u r i e s , Dr. H a r t z o g 

o p i n e d i n December 2006 t h a t the employee had reached maximum 

m e d i c a l improvement as t o her knee c o n d i t i o n s and t h a t she had 

no permanent impairment t h e r e t o . F u r t h e r , MRI p r o c e d u r e s 

undertaken as t o the employees' knees d u r i n g her employment 

w i t h O f f i c e Max showed no s i g n i f i c a n t a b n o r m a l i t i e s . However, 

i n September 2010, the employee r e t u r n e d t o Dr. H a r t z o g 

c o m p l a i n i n g of knee p a i n , a t which time Dr. H a r t z o g i n d i c a t e d 

t h a t an MRI procedure as t o the employee's l e f t knee 

s h o u l d be o b t a i n e d . In October 2010, a f t e r the images from 
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the MRI procedure had been o b t a i n e d , Dr. H a r t z o g saw "evidence 

of a m e d i a l m e n i s c a l t e a r " i n the employee's l e f t knee as t o 

which a r t h r o s c o p i c s u r g e r y was i n d i c a t e d as the p r o p e r 

response. F u r t h e r , the employee, when q u e s t i o n e d a t a h e a r i n g 

on a motion t o compel m e d i c a l t r e a t m e n t , t e s t i f i e d t h a t her 

j o b d u t i e s d u r i n g the two years p r e c e d i n g A p r i l 2010 had 

" a g g r a v a t e d [her] knee c o n d i t i o n t o make i t more p a i n f u l . " 

The f o r e g o i n g e v i d e n c e amounts t o s u b s t a n t i a l e v i d e n c e t h a t 

the employee had s u f f e r e d "new damage t o the p h y s i c a l 

s t r u c t u r e of [her] body," t e n d i n g t o show e i t h e r an 

a g g r a v a t i o n of a p r e v i o u s workplace i n j u r y t o , or a new i n j u r y 

t o , her knee d u r i n g the course of her employment w i t h Academy. 

Hokes B l u f f Welding & F a b r i c a t i o n v. Cox, 33 So. 3d 592, 604 

( A l a . C i v . App. 2008). 

We emphasize t h a t our c o n c l u s i o n s do not f o r e c l o s e 

Academy from d e m o n s t r a t i n g a t t r i a l t h a t e v i d e n c e more 

p e r s u a s i v e than t h a t adduced by O f f i c e Max i n response t o 

Academy's summary-judgment motion w a r r a n t s a judgment i n 

Academy's f a v o r . However, we do conclude t h a t , 

n o t w i t h s t a n d i n g Academy's c i t a t i o n of a u t h o r i t i e s i n v o l v i n g 

f a v o r a b l e d e t e r m i n a t i o n s on b e h a l f of subsequent employers 

under the l a s t - i n j u r i o u s - e x p o s u r e r u l e , O f f i c e Max has 

a d e q u a t e l y demonstrated the e x i s t e n c e of a genuine i s s u e of 

10 



2110861 and 2110862 
f a c t r e g a r d i n g Academy's p o t e n t i a l t h i r d - p a r t y l i a b i l i t y . We 

do so n o t w i t h s t a n d i n g Academy's p u b l i c - p o l i c y argument t o t h i s 

c o u r t a g a i n s t r e v e r s a l , one l a r g e l y u nsupported by l e g a l 

a u t h o r i t y , t o the e f f e c t t h a t a r u l i n g i n O f f i c e Max's f a v o r 

might have a c h i l l i n g e f f e c t upon i n d u s t r i a l h i r i n g of workers 

who have a p r e e x i s t i n g m e d i c a l c o n d i t i o n stemming from a p r i o r 

w o r kplace i n j u r y . To the c o n t r a r y , we p e r c e i v e p o t e n t i a l 

s a l u t a r y e f f e c t s t h a t might f l o w from a d e s i r e t o b e t t e r match 

i n j u r e d workers r e e n t e r i n g the j o b market t o a p p r o p r i a t e work 

t h a t w i l l not g r e a t l y and u n n e c e s s a r i l y r i s k t h e i r r e i n j u r y . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

conclude t h a t the summary judgment i n f a v o r of Academy i s due 

to be r e v e r s e d and the cause remanded f o r f u r t h e r p r o c e e d i n g s 

as t o O f f i c e Max's t h i r d - p a r t y c l a i m . Our c o n c l u s i o n 

s i m i l a r l y i m p l i c a t e s the c o r r e c t n e s s of the t r i a l c o u r t ' s 

o r d e r c o m p e l l i n g O f f i c e Max t o p r o v i d e m e d i c a l t r e a t m e n t t o 

the employee g o i n g f o r w a r d . There i s no d i s p u t e as t o the 

c o m p e n s a b i l i t y of the employee's i n j u r i e s i n t h i s case: as we 

n o ted i n our o p i n i o n i n the p r e v i o u s a p p e a l s , e i t h e r O f f i c e 

Max or Academy " w i l l u l t i m a t e l y be h e l d r e s p o n s i b l e f o r 

f u r t h e r m e d i c a l t r e a t m e n t " f o r the employee. 93 So. 3d a t 957 

n.2. However, g i v e n t h a t s u b s t a n t i a l e v i d e n c e i n the r e c o r d 

s u p p o r t s the p r o p o s i t i o n t h a t the employee s u f f e r e d 
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a g g r a v a t i o n s of p r e v i o u s i n j u r i e s or new i n j u r i e s i n the l i n e 

and scope of her employment w i t h Academy, which e v i d e n c e would 

s u p p o r t a judgment o r d e r i n g Academy t o be s o l e l y l i a b l e f o r 

the employee's b e n e f i t s under the A c t , see Health-Tex, I n c . v.  

Humphrey, 747 So. 2d 901, 905 ( A l a . C i v . App. 1999), we must 

conclude t h a t the t r i a l c o u r t ' s o r d e r , made f i n a l p u r s u a n t t o 

Rule 5 4 ( b ) , A l a . R. C i v . P., c o m p e l l i n g O f f i c e Max t o pay 

m e d i c a l expenses f o r the employee, i s premature, and i t , t o o , 

i s r e v e r s e d i n o r d e r t o ensure O f f i c e Max f u l l r e l i e f from the 

e r r a n t summary judgment i n f a v o r of Academy. 

2110 8 61 -- REVERSED AND REMANDED. 

2110 8 62 -- REVERSED AND REMANDED. 

Donaldson, J . , con c u r s . 

Thomas, J . , concurs s p e c i a l l y . 

Thompson, P.J., concurs i n the r e s u l t , w i t h w r i t i n g . 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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THOMAS, Judge, c o n c u r r i n g s p e c i a l l y . 

L i k e P r e s i d i n g Judge Thompson, I have concerns r e g a r d i n g 

the a b i l i t y of an i n j u r e d employee t o o b t a i n m e d i c a l t r e a t m e n t 

w h i l e two employers l i t i g a t e the i s s u e whether the employee's 

i n j u r y i s a r e c u r r e n c e of or an a g g r a v a t i o n of an e a r l i e r 

w o r k - r e l a t e d i n j u r y . Thus, I agree w i t h P r e s i d i n g Judge 

Thompson, i n s o f a r as he e x p r e s s e s i n h i s s p e c i a l w r i t i n g i n 

t h i s case the need f o r a r u l e of law t o govern an employee's 

access t o m e d i c a l t r e a t m e n t i n such s i t u a t i o n s . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n the r e s u l t . 

I concur i n the r e s u l t i n s o f a r as the main o p i n i o n 

r e v e r s e s the summary judgment i n f a v o r of Academy, L t d . I 

a l s o concur i n the r e s u l t i n s o f a r as the main o p i n i o n r e v e r s e s 

the o r d e r c o m p e l l i n g O f f i c e Max, I n c . , t o p r o v i d e f u t u r e 

m e d i c a l b e n e f i t s t o Sandra R i c h e y ("the employee"). See, 

e.g., A l p i n e Assoc. Indus. S e r v s . , I n c . v. Smitherman, 897 So. 

2d 391 ( A l a . C i v . App. 2004) ( r e v e r s a l of a p a r t i a l summary 

judgment where genuine i s s u e s of m a t e r i a l f a c t e x i s t e d as t o 

whether the employee's back p a i n f o l l o w i n g h i s work i n j u r y 

r e p r e s e n t e d a r e c u r r e n c e of h i s p r e v i o u s i n j u r y , i n which case 

the employee's c u r r e n t employer was not r e s p o n s i b l e f o r 

p r o v i d i n g m e d i c a l b e n e f i t s , or i n s t e a d r e p r e s e n t e d e i t h e r a 

new i n j u r y or an a g g r a v a t i o n of an o l d i n j u r y , i n which case 

the employee's c u r r e n t employer was r e s p o n s i b l e f o r p r o v i d i n g 

m e d i c a l b e n e f i t s ) . I w r i t e s e p a r a t e l y t o note t h a t the case 

b e f o r e us h i g h l i g h t s the problem t h a t a r i s e s when an employee 

has d i f f i c u l t y o b t a i n i n g much-needed m e d i c a l t r e a t m e n t w h i l e 

two employers l i t i g a t e who i s r e s p o n s i b l e f o r the payment of 

m e d i c a l expenses f o r one or more compensable i n j u r i e s . There 

needs t o be a r u l e of law, p r e f e r a b l y a s t a t u t o r y one, t h a t 

e n a b l e s an employee s i t u a t e d l i k e the one i n t h i s case, where 

the i n j u r i e s are compensable and t h e r e i s a q u e s t i o n o n l y as 
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t o which employer i s l i a b l e f o r the b e n e f i t s , t o o b t a i n 

n e c e s s a r y m e d i c a l t r e a t m e n t as e x p e d i t i o u s l y as p o s s i b l e w h i l e 

the two employers l i t i g a t e who i s u l t i m a t e l y r e s p o n s i b l e f o r 

payment of the m e d i c a l b e n e f i t s . In t h i s i n s t a n c e , O f f i c e Max 

acknowledged t h a t i t s core c o n t e n t i o n under the " l a s t -

i n j u r i o u s - e x p o s u r e r u l e " i s t h a t " e i t h e r i t or Academy w i l l 

u l t i m a t e l y be h e l d r e s p o n s i b l e f o r f u r t h e r m e d i c a l t r e a t m e n t . " 

O f f i c e Max, I n c . v. Academy, L t d . , 93 So. 3d 955, 957 n.2 

( A l a . C i v . App. 2012). U s i n g the p rocedures under the 

ombudsman program as a g u i d e , see A l a . Code 1975, § 25-5-292, 1 

I encourage our l e g i s l a t u r e t o amend the Workers' Compensation 

A c t , § 25-5-1 e t seq., A l a . Code 1975 ("the A c t " ) , and t o 

g r a n t a t r i a l c o u r t , i n cases i n v o l v i n g d i s p u t e s where two or 

1 S e c t i o n 25-5-292 p r o v i d e s , i n p a r t : 

"(d) I f t h e r e i s a d i s p u t e as t o which of two or 
more i n s u r a n c e c a r r i e r s i s l i a b l e f o r compensation 
f o r one or more compensable i n j u r i e s , the ombudsman 
may i s s u e an i n t e r l o c u t o r y o r d e r d i r e c t i n g each 
i n s u r a n c e c a r r i e r t o pay a p r o p o r t i o n a t e share of 
b e n e f i t s due pending a f i n a l d e c i s i o n on l i a b i l i t y . 
The p r o p o r t i o n a t e share s h a l l be d e termined by 
d i v i d i n g the compensation due by the number of 
i n s u r a n c e c a r r i e r s i n v o l v e d . 

"(e) On f i n a l d e t e r m i n a t i o n of l i a b i l i t y , any 
i n s u r a n c e c a r r i e r t h a t has been determined not t o be 
l i a b l e f o r the payment of b e n e f i t s i s e n t i t l e d t o 
reimbursement from the share p a i d by the i n s u r a n c e 
c a r r i e r t h a t has been determined t o be l i a b l e . " 
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more employers are p o t e n t i a l l y l i a b l e f o r b e n e f i t s f o r one or 

more compensable i n j u r i e s , the a u t h o r i t y t o o r d e r each 

employer t o pay a p r o p o r t i o n a t e share of the employee's 

m e d i c a l expenses pending a f i n a l d e t e r m i n a t i o n of l i a b i l i t y 

o r , e s p e c i a l l y i n cases i n v o l v i n g a p p l i c a t i o n of the " l a s t -

i n j u r i o u s - e x p o s u r e r u l e , " t o o r d e r the employee's former 

employer t o pay the m e d i c a l expenses pending a f i n a l 

d e t e r m i n a t i o n of l i a b i l i t y . Then, on a f i n a l d e t e r m i n a t i o n of 

l i a b i l i t y , a n o n l i a b l e employer would be e n t i t l e d t o 

reimbursement from the l i a b l e employer. I s i m p l y do not 

b e l i e v e , c o n s i s t e n t w i t h the b e n e f i c e n t and b e n e v o l e n t 

purposes of the A c t , t h a t an employee's c l a i m f o r , and r e c e i p t 

o f , n e c e s s a r y m e d i c a l t r e a t m e n t s h o u l d be s i d e l i n e d w h i l e two 

employers stage a l e n g t h y f i g h t over who i s r e s p o n s i b l e f o r 

payment. 
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