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(Pickens Circuit Court, CC-87-04.61;
Court of Criminal Appeals, CR-10-0227)
MAIN, Justice.
Joseph Lester Pate petitioned this Court for a writ of
certiorari to review the Court of Criminal Appeals' affirmance
by unpublished memorandum of the circuit court's denial of his
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motion for reconsideration under § 13A-5-9.1, Ala. Code 1975,
see Kirby v. State, 899 So. 2d 968 (Ala. 2004), of his
sentence imposed pursuant to § 13A-5-9, Ala. Code 1975, the
Habitual Felony Offender Act ("the HFOA").

We reverse and

remand.
Following a 1987 conviction for first-degree theft of
property

and

Pate's

unsuccessful

direct

appeal

of

that

conviction, see Pate v. State, 537 So. 2d 76 (Ala. Crim. App.
1988)

(table),

petition.

Pate

filed

a

Rule

32,

Ala.

R.

Crim

P.,

The circuit court summarily denied his Rule 32

petition, in which Pate challenged his 1987 conviction and his
sentence, as a habitual felony offender, to life imprisonment.
On June 4, 2010, Pate filed a second Rule 32 petition,
alleging that his sentence is illegal because the circuit
court

improperly

used

two

prior

controlled-substance

convictions to enhance his sentence and because the State
failed to provide notice to him that it intended to proceed
under the HFOA. The State filed a motion to dismiss, alleging
that the petition was procedurally barred and that Pate's
claims were without merit.

Pate filed a response to the
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State's motion to dismiss as well as a motion to amend his
Rule 32 petition.
On September 20, 2010, Pate filed a separate motion for
sentence modification pursuant to § 13A-5-9.1, Ala. Code 1975,
and Kirby v. State, 899 So. 2d 968 (Ala. 2004). The September
Kirby motion was Pate's second such motion.

He had filed his

first Kirby motion in the circuit court on June 3, 2010, and
the judge had denied it on June 9, 2010, by handwriting that
ruling on the face of the motion.
The circuit judges of the 24th Judicial Circuit recused
themselves from this case. Therefore, Judge Bradley Almond of
Tuscaloosa County ("the trial court") was appointed to hear
the case. The trial court addressed both of Pate's motions in
one order, in which it concluded that Pate's Rule 32 petition
was procedurally barred and that, because Pate's previously
filed Kirby motion had been denied, the prior filing and
ruling prevented the trial court from considering the motion.
The Court of Criminal Appeals affirmed the denial of
Pate's Rule 32 motion without an opinion.

Pate v. State (No.

CR-10-0227, June 17, 2011), ___ So. 3d ___ (Ala. Crim. App.
2011) (table).

As to Pate's Kirby motion, the Court of
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Criminal Appeals concluded in the unpublished memorandum that
a request for sentence modification was not cognizable in a
Rule 32 petition, that Pate's Kirby motion should have been
filed independently of any Rule 32 claims, and that his claim
was not properly before it for review.
This

Court

granted

certiorari

review

in

order

to

determine whether the Court of Criminal Appeals had erred in
declining to review the trial court's refusal to consider
Pate's motion for sentence modification.

This Court held:

"Because the record supports Pate's claim that his
request for sentence modification was made in a
separate motion, the Court of Criminal Appeals erred
in concluding that the claim was not proper for
appellate review.
Accordingly, we reverse its
judgment to the extent it held that the trial
court's ruling on Pate's request for sentence
reconsideration was not properly before it, and we
remand the case for the Court of Criminal Appeals to
review the circuit court's denial of Pate's motion
for sentence modification."
Ex parte Pate, [Ms. 1101232, February 24, 2012] ___ So. 3d
____, ____ (Ala. 2012).
On remand, addressing the trial court's denial of Pate's
motion for sentence modification, a majority of the Court of
Criminal Appeals affirmed the denial of Pate's Kirby motion in
an unpublished memorandum, holding:
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"[T]here is no indication in the instant record that
Pate's first motion was not properly considered in
compliance with this Court's opinion in Holt v.
State, 960 So. 2d 726 (Ala. Crim. App. 2006)."
See Pate v. State, [No. CR–10–0227, September 28, 2012] ___
So. 3d ____ (Ala. Crim. App. 2012).

Judge Welch dissented

from the Court of Criminal Appeals' unpublished memorandum.
___ So. 3d at ___ (Welch, J., dissenting).

Relying on his

writing in Ashford v. State, 12 So. 3d 160, 163 (Ala. Crim.
App. 2008)(Welch, J., dissenting), he concluded that Pate's
Kirby motion had not previously been considered on the merits
and that the trial court's judgment should be reversed and the
case remanded for the trial court to review Pate's Kirby
motion.

This Court granted certiorari review.

We agree with Judge Welch that the trial court has not
considered Pate's Kirby motion on the merits. The trial court
dismissed Pate's Kirby motion because it erroneously believed
that it lacked jurisdiction to consider the motion. The Court
of Criminal Appeals, on remand from this Court's decision in
Ex parte Pate, affirmed the trial court's order because it
determined that Pate was not entitled to review--on the
merits--of his second Kirby motion because, it said, there was
no indication that Pate's first Kirby motion had not properly
5
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been considered on the merits.

In contrast, we conclude that

there is no indication in the record that Pate's first Kirby
motion was considered on the merits.
In light of Judge Welch's thorough and well reasoned
dissent, we see no need to explain our reasoning further.

We

conclude that Judge Welch's analysis in his dissent is sound,
and we adopt that analysis as our own.

We reverse the

judgment of the Court of Criminal Appeals and remand the case
for the Court of Criminal Appeals to remand the case for the
trial court to consider Pate's Kirby motion and to enter a
judgment on the motion.
REVERSED AND REMANDED.
Moore, C.J., and Stuart, Bolin, Parker, and Murdock, JJ.,
concur.
Shaw, Wise, and Bryan, JJ., dissent.
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SHAW, Justice (dissenting).
The Court of Criminal Appeals noted that, according to
the trial court, Joseph Lester Pate's first Kirby motion was
denied.

See Kirby v. State, 899 So. 2d 968 (Ala. 2004). If

that prior motion was properly considered in compliance with
the Court of Criminal Appeals' decision in Holt v. State, 960
So. 2d 726 (Ala. Crim. App. 2006), then the second motion-currently
successive.

before

this

Court

on

certiorari

review--was

The fact that a Kirby motion is successive is a

valid basis, in and of itself, for denying that motion.
Hannon v. State, 16 So. 3d 818 (Ala. Crim. App. 2008).
The Court of Criminal Appeals held in its unpublished
memorandum: "In this case, there is no indication in the
instant record that Pate's first motion was not properly
considered in compliance with this Court's opinion in Holt v.
State, 960 So. 2d 726 (Ala. Crim. App. 2006)."
State, [No. CR-10-0227, September 28, 2012]

See Pate v.
So. 3d

(Ala. Crim. App. 2012). Because nothing indicates that the
first Kirby motion was not properly considered, the second
motion is successive and its denial was proper.
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The record is silent as to whether the trial court
properly considered the first Kirby motion.

The presumption

we must make from this silence is clear:
"It is well settled that:
"'[t]he appellant bears the burden of bringing the
record before the appellate court.
Montgomery v.
State, 504 So. 2d 370 (Ala. Crim. App. 1987). An
appellate court may only consider the facts
contained in the record on appeal, and it may not
presume any facts not shown by that record and make
them a ground for reversal. Williams v. State, 412
So. 2d 1274 (Ala. Crim. App. 1982).'
"Carden[ v. State], 621 So. 2d [342] at 346-47
[(Ala. Crim. App. 1992)].
Stated differently,
'[t]he appellant "'bears the burden of bringing the
record before an appellate court. He and his counsel
have the duty of checking the record before
submitting the appeal[, and if the record is
incomplete,] [i]t is their duty to file a corrected
record.'"'
Smith v. State,
745 So. 2d 922, 928
(Ala. Crim. App. 1999) (quoting Ingram v. State, 629
So. 2d 800, 804 (Ala. Crim. App. 1993), quoting in
turn Jordan v. State, 607 So. 2d 333, 335 (Ala.
Crim. App. 1992)).
"It is equally well settled that '"'[w]here the
record is silent on appeal, it will be presumed that
what ought to have been done was not only done, but
rightly done.'"'
Williams [v. State], 55 So. 3d
[366] at 370 [(Ala. Crim. App. 2010)] (quoting
Johnson [v. State], 823 So. 2d [1] at 18-19 [(Ala.
Crim. App. 2001)], quoting in turn Owens [v. State],
597 So. 2d [734] at 736 [(Ala. Crim. App. 1992)],
quoting in turn Jolly [v. State], 405 So. 2d [76] at
77 [(Ala. Crim. App. 1981)]). See also Finney v.
State, 860 So. 2d 367, 376-77 (Ala. Crim. App. 2002)
(same); Welch v. State, 63 So. 3d 1275, 1279 (Ala.
8
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Crim. App. 2010) (same); Robinson v. State, 444 So.
2d 884, 885 (Ala. 1983) (holding that a silent
record supports the circuit court's judgment). In
other words, '[a] reviewing court cannot predicate
error on matters not shown by the record.' Ex parte
Howell, 974 So. 2d 304, 306 (Ala. 2007) (citations
and quotations omitted).
'Indeed, [when an
appellant fails to supply an appellate court with an
adequate record, the] silent record supports [the
circuit court's] judgment.'
Id. (citations and
quotations omitted)."
Coleman v. State, 93 So. 3d 145, 152-53 (Ala. Crim. App. 2011)
(Windom, J., dissenting).
To presume that the trial court did not properly consider
the first Kirby motion, I believe, runs afoul of these well
settled principles.

I would affirm the Court of Criminal

Appeals' decision.
Wise and Bryan, JJ., concur.
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