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F.W. appeals from a judgment of the M a r s h a l l J u v e n i l e 

C ourt ("the j u v e n i l e c o u r t " ) awarding T.M. and K.M. ("the 

f o s t e r p a r e n t s " ) c u s t o d y of M.S. ("the c h i l d " ) . 
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A.S. ("the mother") gave b i r t h t o the c h i l d a t H u n t s v i l l e 

H o s p i t a l on October 22, 2011. Because of the mother's e r r a t i c 

b e h a v i o r and her r e f u s a l t o f e e d the c h i l d f o l l o w i n g b i r t h , 

the h o s p i t a l s t a f f removed the c h i l d from the mother's 

h o s p i t a l room and c o n t a c t e d the Department of Human Resources. 

Around the time of the c h i l d ' s b i r t h , the c h i l d ' s f a t h e r , J.H. 

("the f a t h e r " ) , had been d e t a i n e d i n the M a r s h a l l County j a i l 

f o r a l l e g e d l y t e l e p h o n i n g a bomb t h r e a t i n t o h i s p l a c e of 

employment. On October 24, 2011, the M a r s h a l l County 

Department of Human Resources ("DHR") f i l e d a p e t i t i o n 

a l l e g i n g t h a t the c h i l d was dependent and r e q u e s t i n g t h a t the 

c h i l d be removed from the cust o d y of the mother. The j u v e n i l e 

c o u r t g r a n t e d DHR's r e q u e s t f o r removal and p l a c e d the c h i l d 

i n the l e g a l c u s t o d y of DHR. On October 25, 2011, DHR p l a c e d 

the c h i l d i n t o the p h y s i c a l c u s t o d y of the f o s t e r p a r e n t s . 

F o l l o w i n g a s h e l t e r - c a r e h e a r i n g on October 26, 2011, the 

j u v e n i l e c o u r t d e termined t h a t the c h i l d would remain i n the 

l e g a l custody of DHR. The j u v e n i l e c o u r t conducted an 

a d j u d i c a t o r y h e a r i n g on November 29, 2011, and, on November 

30, 2011, the j u v e n i l e c o u r t e n t e r e d an o r d e r a d j u d i c a t i n g the 

c h i l d t o be dependent. The j u v e n i l e c o u r t awarded l e g a l 
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c u s t o d y of the c h i l d t o DHR, and the c h i l d remained i n the 

p h y s i c a l c u s t o d y of the f o s t e r p a r e n t s . 

F o l l o w i n g the removal of the c h i l d from the mother, DHR 

sought t o l o c a t e a s u i t a b l e r e l a t i v e placement f o r the c h i l d . 

As the j u v e n i l e c o u r t noted i n i t s f i n a l judgment r e n d e r e d i n 

t h i s case i n January 2013, " [ a ] number of d i f f e r e n t r e l a t i v e 

p lacements, too l e n g t h y t o l i s t here, were determined 

u n s u i t a b l e by DHR, f o r a v a r i e t y of r e a s o n s , i n c l u d i n g 

u n w i l l i n g n e s s t o a c c e p t the c h i l d and/or p r i o r i n d i c a t e d 

r e p o r t s of c h i l d abuse." The r e c o r d shows t h a t i n January 

2012 F.W. c o n t a c t e d DHR w i t h a r e q u e s t t h a t she and her 

husband, C.W., be c o n s i d e r e d f o r r e l a t i v e placement of the 

c h i l d . F.W. i s the s i s t e r of the c h i l d ' s m a t e r n a l 

grandmother, thus making F.W. and C.W. the c h i l d ' s m a t e r n a l 

g r e a t - a u n t and g r e a t - u n c l e . S h o r t l y t h e r e a f t e r , DHR approved 

F.W. and C.W. as a s u i t a b l e r e l a t i v e placement f o r the c h i l d . 

The r e c o r d i n d i c a t e s t h a t DHR p l a n n e d t o t r a n s f e r the c h i l d 

from the f o s t e r p a r e n t s ' home on F e b r u a r y 8, 2012. On 

F e b r u a r y 1, 2012, the f o s t e r p a r e n t s f i l e d a p e t i t i o n t o 

i n t e r v e n e i n the dependency case. I n the p e t i t i o n , the f o s t e r 

p a r e n t s r e q u e s t e d t h a t the j u v e n i l e c o u r t e n t e r emergency 
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r e l i e f t o p r e v e n t DHR from removing the c h i l d from the f o s t e r 

p a r e n t s ' p h y s i c a l c u s t o d y and " t h a t the Court e n t e r such 

o r d e r s c o n c e r n i n g temporary and permanent cus t o d y of the minor 

c h i l d as may be i n the b e s t i n t e r e s t of the minor c h i l d , 

i n c l u d i n g , i f the Court deems a p p r o p r i a t e , temporary and 

permanent cus t o d y [ w i t h the f o s t e r p a r e n t s ] . " The r e c o r d 

r e v e a l s t h a t the f o s t e r p a r e n t s based t h e i r p e t i t i o n on the 

a l l e g a t i o n t h a t F.W. and C.W. were unable t o care f o r the 

c h i l d due t o concerns w i t h F.W.'s and C.W.'s h e a l t h and based 

on F.W.'s and C.W.'s c l o s e a s s o c i a t i o n w i t h and l o c a t i o n t o 

f a m i l y members and o t h e r s who engaged i n i l l e g a l or i l l i c i t 

a c t i v i t y . The r e c o r d i n d i c a t e s t h a t , a t a h e a r i n g on Feb r u a r y 

7, 2012, DHR opposed the f o s t e r p a r e n t s ' p e t i t i o n t o i n t e r v e n e 

based on t h e i r l a c k of s t a n d i n g and t h a t DHR opposed the 

f o s t e r p a r e n t s ' motion f o r an emergency o r d e r p r e v e n t i n g the 

removal of the c h i l d from t h e i r p h y s i c a l custody. On Febru a r y 

7, 2012, F.W. and C.W. f i l e d a motion t o i n t e r v e n e , i n which 

t h e y a l s o r e q u e s t e d permanent cus t o d y of the c h i l d . The 

r e c o r d r e v e a l s t h a t the j u v e n i l e c o u r t g r a n t e d t h e i r p e t i t i o n 

w i t h o u t o p p o s i t i o n from any p a r t y . On Febru a r y 21, 2012, the 

f o s t e r p a r e n t s amended t h e i r p e t i t i o n t o r e q u e s t t e r m i n a t i o n 
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of the mother's p a r e n t a l r i g h t s . The r e c o r d i n d i c a t e s t h a t 

the f o s t e r p a r e n t s a l s o f i l e d a s e p a r a t e p e t i t i o n f o r 

t e r m i n a t i o n of the mother's p a r e n t a l r i g h t s . 1 On March 15, 

2012, the j u v e n i l e c o u r t e n t e r e d an o r d e r g r a n t i n g the f o s t e r 

p a r e n t s ' r e q u e s t t o i n t e r v e n e . 

On or about A p r i l 1, 2012, DHR removed the c h i l d from the 

f o s t e r p a r e n t s ' home and p l a c e d the c h i l d i n the p h y s i c a l 

c u s t o d y of F.W. and C.W. The j u v e n i l e c o u r t h e l d a h e a r i n g on 

A p r i l 4, 2012, on the f o s t e r p a r e n t s ' p e t i t i o n f o r emergency 

r e l i e f . The j u v e n i l e c o u r t d e termined from the evi d e n c e 

p r e s e n t e d a t the h e a r i n g t h a t the c o n d i t i o n s s u r r o u n d i n g F.W. 

1The r e c o r d i n d i c a t e s t h a t the j u v e n i l e c o u r t u l t i m a t e l y 
p l a c e d the p e t i t i o n t o t e r m i n a t e the mother's p a r e n t a l r i g h t s 
on i t s a d m i n i s t r a t i v e docket pending the outcome of the 
dependency case. DHR's response t o the amended p e t i t i o n s t a t e d 
t h a t : 

" [ t ] h e [ f o s t e r p a r e n t s ' ] p e t i t i o n and t h e i r attempt 
t o amend i t i s 'premature' i n t h i s a c t i o n i n t h a t 
DHR has not d e t e r m i n e d t h a t the c h i l d w i l l not be 
r e u n i t e d w i t h her [ s i c ] p a r e n t s , or t h a t any type of 
t e r m i n a t i o n a c t i o n s / a d o p t i o n a c t i o n s w i l l ever be 
i n i t i a t e d . U n t i l DHR has exhausted the s t a t u t o r i l y 
r e q u i r e d e f f o r t s t o r e u n i t e t h i s f a m i l y and 
t e r m i n a t i o n e f f o r t s are i n d i c a t e d , the [ f o s t e r 
p a r e n t s ' ] p e t i t i o n t o i n t e r v e n e i s 'premature' and 
s h o u l d be d e n i e d under the p r e v i o u s l y e s t a b l i s h e d 
p r e c e d e n t s e t i n K.W.[ v. J . G., 856 So. 2d 859 
(A l a . C i v . App. 2 0 0 3 ) ] . " 
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and C.W. were troublesome, b ut d i d not r i s e t o a l e v e l 

r e q u i r i n g the removal of the c h i l d from F.W. and C.W.'s home. 

Ore tenus t e s t i m o n y was taken a t the t r i a l o f the case on 

December 4, 2012, and January 2, 2013. I n i t s f i n a l judgment, 

e n t e r e d on January 4, 2013, the j u v e n i l e c o u r t noted t h a t the 

i s s u e t h a t had been t r i e d was narr o w : 

"The s o l e i s s u e f o r the C o u r t ' s d e t e r m i n a t i o n was: 
(1) p u r s u a n t t o the Alabama J u v e n i l e J u s t i c e A c t 
(2008), as amended, s h o u l d c u s t o d y of the c h i l d be 
awarded t o [F.W. and C.W.], as a r e l a t i v e p l a c e m e n t ; 
or s h o u l d c u s t o d y of the c h i l d be awarded t o the 
[the f o s t e r p a r e n t s ] . The c h i l d was found t o be 
dependent by p r i o r Order of the Co u r t , and the 
c o n t i n u i n g dependency of the c h i l d was s t i p u l a t e d by 
a l l p a r t i e s p r e s e n t and not a t i s s u e . " 

The j u v e n i l e c o u r t made the f o l l o w i n g f i n d i n g s of f a c t , among 

o t h e r s : 

"The Court took e v i d e n c e ore ten u s . A f t e r l o n g 
and c a r e f u l d e l i b e r a t i o n , the Court f i n d s by c l e a r 
and c o n v i n c i n g e v i d e n c e , m a t e r i a l and r e l e v a n t i n 
n a t u r e , the f o l l o w i n g : 

"  

"On A p r i l 5, 2012, t h i s Court e n t e r e d an Order 
which p r o v i d e d i n p a r t [ t h a t DHR was t o p l a c e the 
c h i l d w i t h F.W. and C.W., but t h a t J.D.W., M.D.W., 
P.B., L.H., C.H., and L.D. were t o have no c o n t a c t 
w i t h the c h i l d and were not t o be on or around the 
p r o p e r t y of F.W. and C.W.'s home w h i l e the c h i l d was 
p r e s e n t ] . 
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"[F.W. and C.W.] are bot h f i f t y - f i v e (55) years 
of age. [C.W.] has r e c e n t l y s u f f e r e d from t h r e e (3) 
s e p a r a t e h e a r t a t t a c k s , and has a s u r g i c a l l y 
i m p l a n t e d d e f i b r i l l a t o r t o r e g u l a t e h i s c a r d i a c 
c o n d i t i o n . [C.W.] draws S o c i a l S e c u r i t y d i s a b i l i t y 
i n the amount of a p p r o x i m a t e l y $1,800.00 t o 
$1,900.00 per month r e l a t e d t o h i s h e a r t c o n d i t i o n . 
... [F.W.] s u f f e r s from f i b r o m y a l g i a and a r t h r i t i s . 
She p r e v i o u s l y a p p l i e d f o r S o c i a l S e c u r i t y 
d i s a b i l i t y , but her d i s a b i l i t y c l a i m was d e n i e d . 
[F.W.] has not been employed i n r e c e n t y e a r s . [F.W. 
and C.W.] smoke c i g a r e t t e s . 

"[C.W.]'s mother, [M.W.], owns a p p r o x i m a t e l y t e n 
(10) a c r e s of l a n d l o c a t e d [ i n M a r s h a l l County] 
. . . ( ' t h e ... f a m i l y p r o p e r t y ' ) . [F.W. and C.W.] 
r e s i d e i n a two-bedroom home l o c a t e d upon the ... 
f a m i l y p r o p e r t y ('[F.W. and C.W.]'s home'). [M.W.] 
a l s o l i v e s on the ... f a m i l y p r o p e r t y , i n an 
a d j a c e n t home. A l s o l o c a t e d upon the ... f a m i l y 
p r o p e r t y are the f o l l o w i n g ; (1) a t r a i l e r c u r r e n t l y 
o c c u p i e d by [J.D.W.]; (2) a camper which i s owned by 
[P.C.B.], one of [J.D.W.]'s paramours; (3) a 
woodworking shop used by [C.W.]; and (4) a ba r n . 

"[F.W. and C.W.] have f i v e a d u l t c h i l d r e n : (1) 
daughter, [L.W.]; (2) son, [J.D.W]; (3) daughter, 
[M.D.W.]; (4) daughter, [S.W.]; and (5) [Ch.W.]. Of 
t h e s e , [L.W.] l i v e d w i t h i n [F.W. and C.W.]'s home a t 
the time t h i s P e t i t i o n was f i l e d , but had moved out 
of s t a t e a t the time of h e a r i n g . Throughout the 
pendency of t h i s l i t i g a t i o n , [F.W. and C.W.'s] son, 
[J.D.W.], has l i v e d i n t e r m i t t e n t l y i n the t r a i l e r 
a d j a c e n t t o [F.W. and C.W.'s] home and l o c a t e d on 
the ... f a m i l y p r o p e r t y . [F.W. and C.W.'s] daughter, 
[M.D.W.], c u r r e n t l y r e s i d e s j u s t down the s t r e e t , 
w i t h i n w a l k i n g d i s t a n c e of the ... f a m i l y p r o p e r t y . 
The t e s t i m o n y i s u n c l e a r where [S.W.] r e s i d e s . 
[Ch.W.] l i v e s i n G u n t e r s v i l l e , Alabama. From the 
t e s t i m o n y , i t appears t h a t [Ch.W.] m a i n t a i n s l i t t l e 
c o n t a c t w i t h the r e s t of the ... f a m i l y . 
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"[J.D.W.] was c o n v i c t e d i n A p r i l , 2012, of 
f e l o n y t h e f t of p r o p e r t y i n the second degree. 
A d d i t i o n a l l y , [J.D.W.] grew m a r i j u a n a p l a n t s on the 
... f a m i l y p r o p e r t y w i t h equipment p r o v i d e d by, or 
at l e a s t p u r c h a s e d by [F.W.]. Furthermore, [J.D.W.] 
has been the s u b j e c t of numerous o t h e r a r r e s t s and 
c r i m i n a l i n v e s t i g a t i o n s , i n c l u d i n g a l l e g e d domestic 
v i o l e n c e r e l a t e d t o [P.C.B.], who a t the time of 
h e a r i n g , was a l s o l i v i n g on the ... f a m i l y p r o p e r t y 
on an i n t e r m i t t e n t b a s i s . A t some time i n l a t e 2012 
or e a r l y 2013, the M a r s h a l l County S h e r i f f ' s 
Department r e c o v e r e d a s t o l e n F o r d p i c k u p t r u c k from 
the barn l o c a t e d on the ... f a m i l y p r o p e r t y . The 
g u a r d i a n ad l i t e m ' s t e s t i m o n y i n t h i s m a t t er 
i n d i c a t e s t h a t [J.D.W.] was l i k e l y i n v o l v e d i n the 
t h e f t of t h i s v e h i c l e , or a t l e a s t i t s concealment 
on the ... f a m i l y p r o p e r t y ; however, the c u r r e n t 
s t a t u s of any c r i m i n a l charge r e l a t e d t o t h i s 
i n c i d e n t i s u n c l e a r . 

"The Court i s c o n v i n c e d t h a t [J.D.W.] i s 
h a b i t u a l l y i n v o l v e d i n n e f a r i o u s and/or c r i m i n a l 
a c t i v i t y , i n c l u d i n g drug r e l a t e d a c t i v i t y , t h e f t and 
domestic v i o l e n c e . 

"[M.D.W.] was c o n v i c t e d i n A p r i l , 2011, of 
f e l o n y f r a u d u l e n t use of a c r e d i t c a r d . [S.W.] has, 
i n the p a s t , been employed as a ' s t r i p p e r ' 

" I n a d d i t i o n t o [F.W. and C.W.'s] a d u l t 
c h i l d r e n , [C.W.'s] s i s t e r , [D.W.M.], r e c e n t l y l i v e d 
upon the ... f a m i l y p r o p e r t y f o r a p p r o x i m a t e l y two 
(2) t o t h r e e (3) weeks. [D.W.M.] was r e c e n t l y 
a r r e s t e d and charged w i t h m a n u f a c t u r i n g c r y s t a l 
methamphetamine i n DeKalb County, Alabama. [D.W.M.] 
l i v e d upon t he ... f a m i l y p r o p e r t y i m m e d i a t e l y 
f o l l o w i n g her making bond and b e i n g r e l e a s e d from 
the DeKalb County J a i l , pending the a b o v e - r e f e r e n c e d 
charges. [D.W.M.] t e s t i f i e d a t Court t h a t she c o u l d 
not pass a drug t e s t on the day of h e a r i n g . 
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" S i n c e the time of t h i s C o u r t ' s A p r i l 5, 2012 
Order, which p r o v i d e d t h a t [J.D.W.] and [P.C.B.] 
were not t o be on or around the premises of [F.W. 
and C.W.'s] home, bot h have moved i n t o the t r a i l e r 
and/or camper on the ... f a m i l y p r o p e r t y , and were 
c u r r e n t l y r e s i d i n g t h e r e a t the time of the l a s t 
h e a r i n g i n t h i s m a t t e r . Furthermore, o t h e r persons 
who were e x c l u d e d from the premises under the terms 
of t h i s C o u r t ' s A p r i l 5, 2012, [order] have 
r o u t i n e l y p a r k e d i n f r o n t of [M.W.'s] house on the 
... f a m i l y p r o p e r t y , and then walked t o [F.W. and 
C.W.'s] home and co n v e r s e d w i t h [F.W. and C.W.] 
from the s u r r o u n d i n g y a r d a r e a . 

"On the o t h e r hand the [the f o s t e r p a r e n t s ] are 
both a p p r o x i m a t e l y t h i r t y - n i n e (39) years o l d . [K.M. 
and T.M. are employed]. The [ f o s t e r p a r e n t s ] have 
been m a r r i e d f o r over t h r e e (3) y e a r s , and own t h e i r 
home [T.M.] has one (1) son by a p r e v i o u s 
m a r r i a g e , who i s over the age of e i g h t e e n (18). The 
[ f o s t e r p a r e n t s ] have no known h e a l t h problems, nor 
any c r i m i n a l h i s t o r y . The [ f o s t e r p a r e n t s ] were 
p r e v i o u s l y i n v e s t i g a t e d and approved as l i c e n s e d 
f o s t e r p a r e n t s by DHR." 

(Footnotes omitted.) The r e c o r d i n d i c a t e s t h a t DHR had 

s u b m i t t e d a r e p o r t t o the j u v e n i l e c o u r t i n December 2012, 

which s t a t e d t h a t , based on a home study conducted on F.W. and 

C.W.'s r e s i d e n c e , F.W. and C.W. were a s u i t a b l e r e l a t i v e 

placement. The r e p o r t f u r t h e r i n d i c a t e d t h a t DHR s t r o n g l y 

opposed the f o s t e r p a r e n t s ' p e t i t i o n f o r permanent cus t o d y of 

the c h i l d . 

In i t s judgment, the j u v e n i l e c o u r t made the f o l l o w i n g 

c o n c l u s i o n s of law: 
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"1. The c h i l d remains a dependent c h i l d , as t h a t 
term i s d e f i n e d under [§] 12-15-102(8)[, A l a . Code 
1975]; 

"2. [F.W. and C.W.] are ' r e l a t i v e s ' of the 
c h i l d , f o r purposes of e s t a b l i s h i n g p r i o r i t y 
p u r s u a n t t o [§] 1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) ( c ) [ , A l a . Code 
1975]; 

"3. [F.W. and C.W.] are not ' f i t ' and ' a b l e ' 
r e l a t i v e s o f t h e c h i l d, u n d e r [§] 
1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) ( c ) [ , A l a . Code 1975], and t h e r e f o r e 
not e n t i t l e d t o p r i o r i t y f o r cust o d y and/or 
placement, f o r the f o l l o w i n g r e a s o n s [ : ] 

"a. [F.W. and C.W.] have an u n s t a b l e 
home and h o u s i n g s i t u a t i o n , due t o the f a c t 
t h a t t h e y l i v e i n a home owned by [M.W.], 
w i t h no l e a s e or o t h e r f o r m a l arrangement, 
and t h e r e f o r e , c o u l d be removed from s a i d 
home a t the whim of [M.W.]; 

"b. [F.W. and C.W.] r e s i d e i n 
e x t r e m e l y c l o s e p r o x i m i t y t o , and m a i n t a i n 
e x t r e m e l y c l o s e c o n t a c t w i t h , t h e i r son 
[J.D.W.], who i s a r e c e n t l y c o n v i c t e d 
f e l o n , and who[] has been h a b i t u a l l y 
i n v o l v e d i n c o n s t a n t c r i m i n a l and n e f a r i o u s 
a c t i v i t y , i n c l u d i n g domestic v i o l e n c e , 
i n v o l v e m e n t w i t h i l l i c i t d rugs, and t h e f t 
of p r o p e r t y ; 

"c. That o t h e r c h i l d r e n and r e l a t i v e s 
of [F.W. and C.W.], b e s i d e s [J.D.W.], l i v e , 
s t a y i n t e r m i t t e n t l y , or v i s i t f r e q u e n t l y 
upon the ... f a m i l y p r o p e r t y , i n c l u d i n g 
[D.W.M.]; [M.D.W.] and [S.W.]; 

"d. That the o t h e r c h i l d r e n or 
r e l a t i v e s of [F.W. and C.W.], b e s i d e s 
[J.D.W.], mentioned w i t h i n paragraph 
( 3 ) ( c ) , above, i n c l u d e c o n v i c t e d f e l o n s , 

10 



2120430 

persons charged w i t h m a n u f a c t u r i n g c r y s t a l 
methamphetamine; and persons employed as 
' s t r i p p e r s ' ; 

"e. That the conduct of [F.W. and 
C.W.] throughout the pendency of t h i s 
p r o c e e d i n g has shown i t i m p r a c t i c a l and 
u n l i k e l y t h a t [F.W. and C.W.] w i l l t a k e 
r e a l and s e r i o u s s t e p s t o e l i m i n a t e or 
l i m i t c o n t a c t between the persons 
r e f e r e n c e d w i t h i n paragraphs (3)(b) through 
( 3 ) ( d ) , above, and the minor c h i l d ; 

" f . Furthermore, even i f [F.W. and 
C.W.] were w i l l i n g t o l i m i t such c o n t a c t 
r e f e r e n c e d i n paragraph ( 3 ) ( e ) , above, 
because [M.W.] owns t h e i r home, as w e l l as 
the e n t i r e s u r r o u n d i n g ... f a m i l y p r o p e r t y , 
[F.W. and C.W.] do not have the l e g a l 
a b i l i t y t o e x c l u d e t h e s e persons from the 

f a m i l y p r o p e r t y ; 

"g. [C.W.] s u f f e r s from a severe h e a r t 
c o n d i t i o n , which has d i s a b l e d him; 

"h. [F.W. and C.W.] w i l l be i n t h e i r 
e a r l y s e v e n t i e s by the time t h i s c h i l d 
reaches the age of m a j o r i t y ; 

" i . [F.W. and C.W.] have inadequate 
f i n a n c i a l means t o sup p o r t the c h i l d , i n 
t h a t the [F.W. and C.W.'s] s o l e source of 
income i s the S o c i a l S e c u r i t y D i s a b i l i t y 
r e c e i v e d by [C.W.]; 

"4. Even i f [F.W. and C.W.] were determined t o 
be ' f i t ' and ' a b l e ' r e l a t i v e s of the c h i l d under [§] 
1 2 - 1 5 - 3 1 4 ( a ) ( 3 ) ( c ) [ , A l a . Code 1975], the Court 
determines t h a t c u s t o d y or placement of the c h i l d 
w i t h [F.W. and C.W.] would not be i n the b e s t 
i n t e r e s t of the c h i l d , f o r the same reasons s t a t e d 
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w i t h i n p a r a g r a p h ( s ) (3)(a) through ( 3 ) ( i ) , above, 
and a l s o f o r the f o l l o w i n g r e a s o n s : 

"a. Based on t h i s C o u r t ' s 
o b s e r v a t i o n s , [ F . W . and C.W.] have a proven 
t r a c k r e c o r d of r a i s i n g c h i l d r e n t h a t are 
i l l - a d j u s t e d , u n s u c c e s s f u l and g e n e r a l l y 
u n p r o d u c t i v e , demonstrated by the f a c t 
t h a t , of t h e i r f i v e a d u l t c h i l d r e n , two are 
c o n v i c t e d f e l o n s ; one works as a 
' s t r i p p e r ; ' one l i v e d w i t h i n t h e i r home 
w i t h her husband u n t i l s h o r t l y b e f o r e 
t r i a l ; and the o n l y a d u l t c h i l d who appears 
s u c c e s s f u l has l i t t l e t o no c o n t a c t w i t h 
[F.W. and C.W.]; 

"b. The g u a r d i a n ad l i t e m ' s 
recommendation and t e s t i m o n y s u p p o r t s t h i s 
c o n c l u s i o n , and the Court notes t h a t , from 
the t e s t i m o n y , the g u a r d i a n ad l i t e m went 
to e x t r a o r d i n a r y l e n g t h s i n c o n d u c t i n g a 
thorough i n v e s t i g a t i o n and f o r m i n g h i s 
recommendation; 

"5. The Court f i n d s t h a t g r a n t i n g [the f o s t e r 
p a r e n t s ] b o t h l e g a l and p h y s i c a l c u s t o d y of the 
minor c h i l d t o be i n the b e s t i n t e r e s t of the minor 
c h i l d ; 

"6. In making t h i s d e t e r m i n a t i o n , the Court i s 
m i n d f u l t h a t the minor c h i l d has developed a bond 
w i t h [F.W. and C.W.]; however, the Court determines 
t h a t the u p r o o t i n g e f f e c t of a change i n cust o d y i s 
outweighed by the p o s i t i v e good which w i l l come 
about by p l a c i n g c u s t o d y w i t h the [the f o s t e r 
p a r e n t s ] ; 

"7. Based upon the f o r e g o i n g , i t i s t h e r e f o r e 
ORDERED, ADJUDGED and DECREED t h a t the [the f o s t e r 
p a r e n t s ] are hereby g r a n t e d l e g a l and p h y s i c a l 
c u s t o d y of [the c h i l d ] ; 
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"8. No f u r t h e r r e v i e w i s s e t i n t h i s m a t t e r , 
u n l e s s r e q u e s t e d by one of the p a r t i e s . 

"9. DHR i s hereby Ordered t o d e l i v e r c u s t o d y of 
the minor c h i l d over t o the [the f o s t e r p a r e n t s ] 
w i t h i n t w e n t y - f o u r (24) hours of the date of t h i s 
Order." 

F o l l o w i n g e n t r y of the judgment on January 4, 2013, F.W. f i l e d 

a t i m e l y a p p e a l t o t h i s c o u r t . 2 

S t a n d a r d of Review 

"In Ex p a r t e Alabama Department of Human Resources, 
682 So. 2d 459 ( A l a . 1996), the Alabama Supreme 
Court s t a t e d the a p p l i c a b l e p r i n c i p l e s of a p p e l l a t e 
r e v i e w i n the c o n t e x t of a c h a l l e n g e t o a j u v e n i l e 
c o u r t ' s c u s t o d i a l d i s p o s i t i o n of a dependent c h i l d : 

" ' A p p e l l a t e r e v i e w i s l i m i t e d i n cases 
where the evi d e n c e i s p r e s e n t e d t o the 
t r i a l c o u r t ore tenus. In a c h i l d c u s t o d y 
case, an a p p e l l a t e c o u r t presumes the t r i a l 
c o u r t ' s f i n d i n g s t o be c o r r e c t and w i l l not 
r e v e r s e w i t h o u t p r o o f of a c l e a r abuse of 
d i s c r e t i o n or p l a i n e r r o r . Reuter v.  
Neese, 586 So. 2d 232 ( A l a . C i v . App. 
1991); J.S. v. D.S., 586 So. 2d 944 ( A l a . 
C i v . App. 1991). T h i s presumption i s 
e s p e c i a l l y a p p l i c a b l e where the evi d e n c e i s 
c o n f l i c t i n g . Ex p a r t e P.G.B., 600 So. 2d 
259, 261 ( A l a . 1992) . An a p p e l l a t e c o u r t 
w i l l not r e v e r s e the t r i a l c o u r t ' s judgment 
based on the t r i a l c o u r t ' s f i n d i n g s of f a c t 
u n l e s s the f i n d i n g s are so p o o r l y s u p p o r t e d 
by the ev i d e n c e as t o be p l a i n l y and 

2The n o t i c e of a p p e a l i n d i c a t e s t h a t o n l y F.W. appealed 
the j u v e n i l e c o u r t ' s judgment. A l s o , DHR d i d not p a r t i c i p a t e 
i n t h i s a p p e a l . 
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p a l p a b l y wrong. See Ex p a r t e W a l t e r s , 580 
So. 2d 1352 ( A l a . 1991).' 

"682 So. 2d a t 460." 

J . J . v. J.H.W., 27 So. 3d 519, 522 ( A l a . C i v . App. 2008). 

A n a l y s i s 

F.W. contends t h a t the f o s t e r p a r e n t s l a c k e d s t a n d i n g t o 

i n t e r v e n e i n the case. F.W. a s s e r t s t h a t § 12-15-307, A l a . 

Code 1975, a p a r t of the Alabama J u v e n i l e J u s t i c e A c t , 

c o d i f i e d a t § 12-15-101 e t seq., A l a . Code 1975, p r o h i b i t s 

f o s t e r p a r e n t s from b e i n g made a p a r t y t o a j u v e n i l e case. § 

12-15-307 p r o v i d e s : 

" R e l a t i v e c a r e g i v e r s , p r e a d o p t i v e p a r e n t s , and 
f o s t e r p a r e n t s of a c h i l d i n f o s t e r care under the 
r e s p o n s i b i l i t y of the s t a t e s h a l l be g i v e n n o t i c e , 
v e r b a l l y or i n w r i t i n g , of the dat e , time, and p l a c e 
of any j u v e n i l e c o u r t p r o c e e d i n g b e i n g h e l d w i t h 
r e s p e c t t o a c h i l d i n t h e i r c a r e . 

" F o s t e r p a r e n t s , p r e a d o p t i v e p a r e n t s , and 
r e l a t i v e c a r e g i v e r s of a c h i l d i n f o s t e r c a r e under 
the r e s p o n s i b i l i t y of the s t a t e have a r i g h t t o be 
heard i n any j u v e n i l e c o u r t p r o c e e d i n g b e i n g h e l d 
w i t h r e s p e c t t o a c h i l d i n t h e i r c a r e . 

"No f o s t e r p a r e n t , p r e a d o p t i v e p a r e n t , and 
r e l a t i v e c a r e g i v e r of a c h i l d i n f o s t e r care under 
the r e s p o n s i b i l i t y of the s t a t e s h a l l be made a 
p a r t y t o a j u v e n i l e c o u r t p r o c e e d i n g s o l e l y on the 
b a s i s of t h i s n o t i c e and r i g h t t o be heard p u r s u a n t 
t o t h i s s e c t i o n . " 
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F.W. a l s o contends t h a t the F o s t e r P a r e n t s ' B i l l of R i g h t s 

A c t , c o d i f i e d a t § 38-12A-1 e t seq., A l a . Code 1975, p r o h i b i t s 

the f o s t e r p a r e n t s from b e i n g made p a r t i e s t o an a c t i o n i n the 

j u v e n i l e c o u r t . § 38-12A-2 s t a t e s , i n p e r t i n e n t p a r t : 

"The Department of Human Resources s h a l l ensure 
t h a t each f o s t e r p a r e n t s h a l l have a l l of the 
f o l l o w i n g r i g h t s : 

an "(14) The r i g h t t o n o t i c e and 
o p p o r t u n i t y t o be heard, i n c l u d i n g t i m e l y 
i n f o r m a t i o n c o n c e r n i n g a l l c o u r t h e a r i n g s . 
T h i s n o t i f i c a t i o n may i n c l u d e , but i s not 
l i m i t e d t o , n o t i c e of the date and time of 
the c o u r t h e a r i n g , the name of the judge or 
h e a r i n g o f f i c e r a s s i g n e d t o the case, the 
g u a r d i a n ad l i t e m , the l o c a t i o n of the 
h e a r i n g , and the c o u r t docket number. The 
n o t i f i c a t i o n s h a l l be made upon r e c e i p t of 
t h i s i n f o r m a t i o n by the department. 
A l t h o u g h not a p a r t y t o the case, the 
f o s t e r p a r e n t may a t t e n d c o u r t h e a r i n g s a t 
the d i s c r e t i o n of the judge." 

These s t a t u t e s , however, do not c o n t a i n language t h a t can 

be c o n s t r u e d as b a r r i n g a b s o l u t e l y a g a i n s t f o s t e r p a r e n t s , or 

f o r t h a t m a t t e r r e l a t i v e c a r e g i v e r s l i k e F.W. and C.W., from 

i n t e r v e n i n g i n a dependency case t o a s s e r t a c l a i m f o r 

custody. R a t h e r , the p l a i n language of § 12-15-307 p r o h i b i t s 

the c o u r t from making a f o s t e r p a r e n t or a r e l a t i v e c a r e g i v e r , 

l i k e F.W. or C.W., a p a r t y s o l e l y based on the r i g h t s 
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e s t a b l i s h e d by the s t a t u t e . S e c t i o n 38-12A-2 s t a t e s t h a t 

f o s t e r p a r e n t s are not t o be deemed a p a r t y t o the a c t i o n 

based on the f a c t t h a t they are r e q u i r e d t o be p r o v i d e d n o t i c e 

o f , and a r i g h t t o be hea r d a t , a j u v e n i l e p r o c e e d i n g , but the 

p l a i n language of the s t a t u t e does not p r o h i b i t a f o s t e r 

p a r e n t from p e t i t i o n i n g t o i n t e r v e n e i n an a c t i o n b e f o r e the 

j u v e n i l e c o u r t . S t a t e d o t h e r w i s e , b o t h s t a t u t e s p r o v i d e t h a t 

f o s t e r p a r e n t s are e n t i t l e d t o n o t i c e and a r i g h t t o be hea r d 

but are not t o be c o m p e l l e d t o be p a r t i e s t o the p r o c e e d i n g s 

based on these r i g h t s . S i m i l a r l y , we note t h a t § 12-15-

121(a), A l a . Code 1975, a l l o w s "[a] j u v e n i l e p e t i t i o n a l l e g i n g 

... dependency [to] be s i g n e d by any pe r s o n 18 years of age or 

o l d e r , " which would i n c l u d e a f o s t e r p a r e n t or a r e l a t i v e 

c a r e g i v e r . 

Under Rule 24, A l a . R. C i v . P., an i n t e r e s t e d p a r t y may 

p e t i t i o n a c o u r t t o i n t e r v e n e i n a c i v i l case. Rule 2 4 ( b ) , 

which governs p e r m i s s i v e i n t e r v e n t i o n , p r o v i d e s t h a t "[u]pon 

t i m e l y a p p l i c a t i o n anyone may be p e r m i t t e d t o i n t e r v e n e i n an 

a c t i o n ... when an a p p l i c a n t ' s c l a i m or defense and the main 

a c t i o n have a q u e s t i o n of law or f a c t i n common." T h i s c o u r t 

has r o u t i n e l y r e c o g n i z e d t h a t r e l a t i v e c a r e g i v e r s and f o s t e r 
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p a r e n t s may seek and be g r a n t e d i n t e r v e n t i o n i n a dependency 

a c t i o n . See B.V. v. Macon Cnty. Dep't of Human Res., 14 So. 

3d 171, 175 ( A l a . C i v . App. 2 0 0 9 ) ( f i n d i n g t h a t f o s t e r p a r e n t s 

f a i l e d t o s u c c e s s f u l l y i n t e r v e n e i n the c a s e ) ; J.P. v. S.S., 

989 So. 2d 591 ( A l a . C i v . App. 2008)(aunt and u n c l e who had 

p h y s i c a l custody of c h i l d were a l l o w e d t o i n t e r v e n e t o 

p e t i t i o n f o r permanent c u s t o d y ) ; S.P. v. E.T., 957 So.2d 1127 

( A l a . C i v . App. 2005)(the j u v e n i l e c o u r t g r a n t e d the p e t i t i o n s 

of the c h i l d ' s aunt and f o s t e r p a r e n t t o i n t e r v e n e i n a 

dependency p r o c e e d i n g i n i t i a t e d by DHR). We conclude t h a t the 

j u v e n i l e c o u r t c o r r e c t l y g r a n t e d the f o s t e r p a r e n t s ' p e t i t i o n 

t o i n t e r v e n e i n t h i s case, j u s t as the j u v e n i l e c o u r t was 

c o r r e c t i n g r a n t i n g F.W. and C.W.'s motion t o i n t e r v e n e . 

Thus, bo t h s e t s of p a r t i e s had s t a n d i n g t o seek c u s t o d y of the 

c h i l d b e f o r e the j u v e n i l e c o u r t . 

F.W. next contends t h a t the j u v e n i l e c o u r t e r r e d i n 

denying her and C.W.'s r e q u e s t f o r custo d y and t h a t the 

j u v e n i l e c o u r t ' s judgment and f i n d i n g s of f a c t are not 

sup p o r t e d by the e v i d e n c e . "Whether a r e l a t i v e i s s u i t a b l e 

t o assume cus t o d y of a c h i l d and whether such placement s e r v e s 

the b e s t i n t e r e s t s of the c h i l d are b o t h q u e s t i o n s of f a c t t o 
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be d etermined by the j u v e n i l e c o u r t . " R.L.M.S. v. Etowah 

Cnty. Dep't of Human Res., 37 So. 3d 805, 812 ( A l a . C i v . App. 

2009) ( c i t i n g T.B. v. Cullman Cnty. Dep't of Human Res., 6 So. 

3d 1195, 1204-05 ( A l a . C i v . App. 2008)). 

"A r e l a t i v e s e e k i n g c u s t o d y of a dependent c h i l d 
has no v e s t e d r i g h t , c o n s t i t u t i o n a l or o t h e r w i s e , t o 
the c h i l d ; r a t h e r , a r e l a t i v e may o b t a i n c u s t o d y of 
a dependent c h i l d o n l y by p r o v i n g t h a t he or she i s 
s u i t a b l e , f i t , and q u a l i f i e d t o r e c e i v e and care f o r 
the c h i l d and t h a t the b e s t i n t e r e s t s of the c h i l d 
would be s e r v e d by awarding c u s t o d y of the c h i l d t o 
the r e l a t i v e . See J.B. v. Cleburne County Dep't of  
Human Res., 991 So. 2d 273, 282-83 ( A l a . C i v . App. 
2008). N a t u r a l l y , a r e l a t i v e may appeal a judgment 
r e j e c t i n g h i s or her p e t i t i o n f o r c u s t o d y of a c h i l d 
on the ground of i n s u f f i c i e n c y of the evi d e n c e 
s u p p o r t i n g t h a t judgment. See, e.g., B.H. v. Marion  
County Dep't of Human Res., 998 So. 2d 475 ( A l a . 
C i v . App. 2008). That appe a l would concern s o l e l y 
whether the r e c o r d c o n t a i n s s u f f i c i e n t e v i d e n c e t o 
supp o r t a f i n d i n g t h a t the r e l a t i v e i s u n f i t , a 
f i n d i n g t h a t the r e l a t i v e i s u n q u a l i f i e d t o r e c e i v e 
and care f o r the c h i l d , or a f i n d i n g t h a t the b e s t 
i n t e r e s t s of the c h i l d would not be s e r v e d by 
placement w i t h the r e l a t i v e .... I d . " 

G.P. v. Houston Cnty. Dep't of Human Res., 42 So. 3d 112, 123 

( A l a . C i v . App. 2 0 0 9 ) ( o p i n i o n on a p p l i c a t i o n f o r r e h e a r i n g ) . 

The g o a l s of the Alabama J u v e n i l e J u s t i c e A c t i n c l u d e 

" p r e s e r v [ i n g ] and s t r e n g t h e n [ i n g ] the f a m i l y of the c h i l d 

whenever p o s s i b l e " and p r o v i d i n g "a p r e f e r e n c e a t a l l times 

f o r the p r e s e r v a t i o n of the f a m i l y . " § 12-15-101(b)(1) and 
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(8), A l a . Code 1975. F u r t h e r § 12-15-314, A l a . Code 1975, 

p r o v i d e s a s t a t u t o r y p r e f e r e n c e f o r r e l a t i v e placement of a 

dependent c h i l d . That s t a t u t e s t a t e s : 

"(a) I f a c h i l d i s found t o be dependent, the 
j u v e n i l e c o u r t may make any of the f o l l o w i n g o r d e r s 
of d i s p o s i t i o n t o p r o t e c t the w e l f a r e of the c h i l d : 

"  

"(3) T r a n s f e r l e g a l custody t o any of 
the f o l l o w i n g : 

"  

"c. A r e l a t i v e or o t h e r 
i n d i v i d u a l who, a f t e r s t u d y by 
the Department of Human 
Resources, i s found by the 
j u v e n i l e c o u r t t o be q u a l i f i e d t o 
r e c e i v e and care f o r the c h i l d . 
U n l e s s the j u v e n i l e c o u r t f i n d s 
i t not i n the b e s t i n t e r e s t s of 
the c h i l d , a w i l l i n g , f i t , and 
a b l e r e l a t i v e s h a l l have p r i o r i t y 
f o r placement or cust o d y over a 
n o n - r e l a t i v e . " 

D e s p i t e the s t a t u t o r y p r e f e r e n c e f o r a w i l l i n g , f i t , and a b l e 

r e l a t i v e , the law does not r e q u i r e the j u v e n i l e c o u r t t o award 

cust o d y t o a r e l a t i v e c a r e g i v e r " w i t h o u t r e g a r d t o the b e s t 

i n t e r e s t of the c h i l d and w i t h o u t an eye toward a c h i e v i n g 

permanency f o r the c h i l d . " B.H. v. Marion Cnty. Dep't Human 
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Res. , 998 So. 2d 475, 480 ( A l a . C i v . App. 2008) . In B.H., 

t h i s c o u r t h e l d : 

"[A] r e l a t e d c a r e g i v e r may, i n some 
c i r c u m s t a n c e s , be a s u i t a b l e permanent a l t e r n a t i v e 
f o r a c h i l d ; however, the r e l a t i v e p r e f e r e n c e does 
not r e q u i r e an au t o m a t i c award of cust o d y t o a ' f i t 
and w i l l i n g ' r e l a t i v e or s u p p l a n t the j u v e n i l e 
c o u r t ' s r e s p o n s i b i l i t y t o determine whether t h a t 
r e l a t e d c a r e g i v e r i s , i n f a c t , the most a p p r o p r i a t e 
placement t o ensure permanency and s t a b i l i t y i n the 
c h i l d ' s l i f e . " 

I d . a t 481 ( c i t i n g 42 U.S.C. § 671(a)(15)(C) and ( E ) ( i i ) ) . 

In the p r e s e n t case, F.W. contends t h a t the j u v e n i l e 

c o u r t made erroneous f i n d i n g s of f a c t , on which i t based i t s 

d e t e r m i n a t i o n t h a t F.W. and C.W. were not " f i t " and " a b l e " 

r e l a t i v e s of the c h i l d . Those f i n d i n g s , however, were made 

f o l l o w i n g the p r e s e n t a t i o n of ore tenus e v i d e n c e and a f t e r 

" l o n g and c a r e f u l d e l i b e r a t i o n . " 

"'"[T]he t r i a l c o u r t has the advantage of o b s e r v i n g 
the w i t n e s s e s ' demeanor and has a s u p e r i o r 
o p p o r t u n i t y t o ass e s s t h e i r c r e d i b i l i t y , [and, 
t h e r e f o r e , an a p p e l l a t e c o u r t ] cannot a l t e r the 
t r i a l c o u r t ' s judgment u n l e s s i t i s so unsupported 
by the evi d e n c e as t o be c l e a r l y and p a l p a b l y 
wrong."' Ex p a r t e Fann, 810 So. 2d 631, 636 ( A l a . 
2001) ( q u o t i n g Ex p a r t e D.W.W., 717 So. 2d 793, 795 
(A l a . 1998)). The t r i e r of f a c t , and not t h i s c o u r t , 
has the duty of r e s o l v i n g c o n f l i c t s i n the e v i d e n c e . 
E t h r i d g e v. Wri g h t , 688 So. 2d 818, 820 ( A l a . C i v . 
App. 1996). 
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"'"[The a p p e l l a t e c o u r t i s not] 
a l l o w e d t o reweigh the evi d e n c e i n t h i s 
case. T h i s [ i s s u e ] ... t u r n s on the t r i a l 
c o u r t ' s p e r c e p t i o n of the e v i d e n c e . The 
t r i a l c o u r t i s i n the b e t t e r p o s i t i o n t o 
e v a l u a t e the c r e d i b i l i t y of the w i t n e s s e s 
... and the t r i a l c o u r t i s i n the b e t t e r 
p o s i t i o n t o c o n s i d e r a l l of the e v i d e n c e , 
as w e l l as the many i n f e r e n c e s t h a t may be 
drawn from t h a t e v i d e n c e "' 

"Ex p a r t e P a t r o n a s , 693 So. 2d 473, 475 ( A l a . 1997) 
(qu o t i n g Ex p a r t e Bryowsky, 676 So. 2d 1322, 1326 
(A l a . 1 9 9 6 ) ) . " 

D.C.S. v. L.B., 84 So. 3d 954, 961-62 ( A l a . C i v . App. 2011). 

In i t s judgment, the j u v e n i l e c o u r t c o n c l u d e d t h a t the 

evid e n c e e s t a b l i s h e d t h a t F.W. and C.W., a l t h o u g h t h e y may 

have been w i l l i n g t o acce p t c u s t o d y of the c h i l d , were not 

" f i t " and " a b l e " and t h a t placement w i t h them would not have 

been i n the c h i l d ' s b e s t i n t e r e s t . The j u v e n i l e c o u r t 

e x p r e s s e d concern w i t h v a r i o u s r e l a t i v e s of F.W. and C.W. who 

l i v e d i n c l o s e p r o x i m i t y t o t h e i r r e s i d e n c e or who f r e q u e n t l y 

v i s i t e d the f a m i l y p r o p e r t y . The evi d e n c e s u p p o r t s the 

f i n d i n g t h a t J.D.W., who had a h i s t o r y of drug c o n v i c t i o n s and 

domestic v i o l e n c e , r e s i d e d i n a camper or a t r a i l e r i n c l o s e 

p r o x i m i t y t o F.W. and C.W.'s r e s i d e n c e . A l t h o u g h F.W. 

contends t h a t the t e s t i m o n y i n d i c a t e d t h a t the camper and 

t r a i l e r were l o c a t e d next t o M.W.'s home, and not i n c l o s e 
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p r o x i m i t y t o her and C.W.'s home, the evid e n c e as t o t h i s 

i s s u e i s d i s p u t e d . Testimony a l s o i n d i c a t e s t h a t J.D.W.'s 

t r a i l e r was o n l y a few dozen s t e p s from F.W. and C.W.'s home. 

The r e c o r d a l s o s u p p o r t s the j u v e n i l e c o u r t ' s f i n d i n g t h a t 

F.W. a s s i s t e d J.D.W. i n p u r c h a s i n g a mechanism t h a t she 

b e l i e v e d he would use t o grow tomatoes but t h a t he u l t i m a t e l y 

used t o c u l t i v a t e m a r i j u a n a on the f a m i l y p r o p e r t y . The 

j u v e n i l e c o u r t ' s f i n d i n g t h a t D.W.M., C.W.'s s i s t e r , had 

" r e c e n t l y l i v e d on the f a m i l y p r o p e r t y f o r a p p r o x i m a t e l y two 

to t h r e e weeks" f o l l o w i n g an a r r e s t f o r m a n u f a c t u r i n g c r y s t a l 

methamphetamine i s s u p p o r t e d by the t e s t i m o n y . F.W. d i s p u t e s 

the f i n d i n g t h a t S.W. had r e c e n t l y been employed as an a d u l t 

dancer, but F.W.'s own t e s t i m o n y a t t r i a l s u p p o r t s the f i n d i n g 

t h a t S.W. had been employed i n such a c a p a c i t y . 

There e x i s t e d a d d i t i o n a l e v i d e n c e t o supp o r t the j u v e n i l e 

c o u r t ' s c o n c l u s i o n s t h a t the F.W. and C.W. l i v e i n a home w i t h 

no l e a s e or o t h e r f o r m a l arrangement w i t h M.W., the p r o p e r t y 

owner, thus c a l l i n g i n t o q u e s t i o n t h e i r l e g a l r i g h t t o e x c l u d e 

o t h e r s from the p r o p e r t y . 

F u r t h e r , the j u v e n i l e c o u r t q u e s t i o n e d F.W. and C.W.'s 

p h y s i c a l a b i l i t y t o r a i s e the c h i l d . Both C.W. and F.W. are 
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55 y ears o l d and have h e a l t h i s s u e s . F.W. t e s t i f i e d t h a t she 

s u f f e r s from f i b r o m y a l g i a and a r t h r i t i s , a l t h o u g h she s t a t e d 

t h a t she has both under c o n t r o l . She s t a t e d t h a t she had 

s u f f e r e d p a n i c a t t a c k s i n the p a s t . She t e s t i f i e d t h a t she no 

l o n g e r d r i v e s and t h a t she has not renewed her d r i v e r ' s 

l i c e n s e s i n c e i t was revoked 1991 f o r a c o n v i c t i o n of d r i v i n g 

under the i n f l u e n c e . The r e c o r d r e v e a l s t h a t C.W. had had 

t h r e e r e c e n t h e a r t a t t a c k s and t h a t he had a d e f i b r i l l a t o r 

i m p l a n t e d t o r e g u l a t e h i s h e a r t c o n d i t i o n . Both F.W. and C.W. 

ad m i t t e d t o smoking a t l e a s t h a l f a pack of c i g a r e t t e s p er 

day. The r e c o r d r e v e a l s t h a t the s o l e source of income f o r 

F.W. and C.W. was C.W.'s d i s a b i l i t y payments. 

As the t r i e r of f a c t , the j u v e n i l e c o u r t had the 

o p p o r t u n i t y t o observe 15 w i t n e s s e s over 2 days of r e c e i v i n g 

t e s t i m o n y . The w i t n e s s e s i n c l u d e d F.W., C.W., and s e v e r a l of 

t h e i r c h i l d r e n and r e l a t i v e s . The j u v e n i l e c o u r t was i n a 

p o s i t i o n t o judge f o r i t s e l f how the w i t n e s s e s p r e s e n t e d 

themselves and " t o judge, based on the appearance and demeanor 

of the w i t n e s s e s p r e s e n t e d t o i t , which i n c l u d e d [some of F.W. 

and C.W.'s c h i l d r e n ] , the r e s u l t s of [F.W. and C.W.'s] 

p a r e n t i n g s k i l l s . " B.H., 998 So. 2d a t 482 ( c i t i n g J.W. v. 
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C.H., 963 So. 2d 114, 119 ( A l a . C i v . App. 2007)). The 

j u v e n i l e c o u r t c a r e f u l l y c o n s i d e r e d a l l arguments advanced by 

a l l p a r t i e s , and i t d e termined t h a t i t was i n the b e s t 

i n t e r e s t of the c h i l d t o be i n the c u s t o d y of the f o s t e r 

p a r e n t s . That i s a f i n d i n g of f a c t f o r the t r i a l c o u r t t o 

make, and a f i n d i n g t h a t the a p p e l l a t e c o u r t i s p r o h i b i t e d 

from making. Ex p a r t e R.T.S., 771 So. 2d 475, 476-77 ( A l a . 

2000) ( n o t i n g t h a t the a p p e l l a t e c o u r t must not engage i n 

f a c t - f i n d i n g or "reweigh the e v i d e n c e and s u b s t i t u t e i t s 

judgment f o r t h a t of the t r i a l c o u r t " ) . A t r i a l c o u r t ' s 

d i s c r e t i o n a r y r u l i n g must be a f f i r m e d i f i t i s s u p p o r t e d by 

"any c r e d i b l e e v i d e n c e . " Ex p a r t e D.W.W., 717 So. 2d 793, 795 

( A l a . 1998). The d e c i s i o n t o award cu s t o d y t o the f o s t e r 

p a r e n t s i s w i t h i n the d i s c r e t i o n a f f o r d e d t o the j u v e n i l e 

c o u r t . The r e c o r d does not e s t a b l i s h t h a t the d i s c r e t i o n 

a f f o r d e d t o t h a t c o u r t was abused, nor i s a p l a i n e r r o r 

p r e s e n t e d . We t h e r e f o r e a f f i r m the j u v e n i l e c o u r t ' s judgment 

awarding custody of the c h i l d t o the f o s t e r p a r e n t s and 

d e n y i ng F.W.'s p e t i t i o n f o r c u s t o d y . 

AFFIRMED. 
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Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . 

concur. 
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